
CHAPTER FOUR 

Media Filters and the V-Chip 

J. M. Balkin 

I. INTRODUCTION-TO V OR NOT TO V 

One of the most controversial features of the Telecommunications Act of 19961 is its 
intervention in long-standing disputes about violence and indecency in the media. Due in 
part to the urging of President Clinton and his Democratic allies, the new act requires that 
all television sets over thirteen inches include a "V-chip," a device that would allow 
parents to block violent and indecent television programming.2 

Despite its name, the V -chip is not a single chip at all, but a combination of different 
technologies. All television programs currently have the capacity to carry extra informa
tion-like closed captioning-as well as sound and pictures. An electronic circuit in a 
television or cable box can be designed to block programs by reading a numerical code 
broadcast along the same band used for closed captioning. Viewers then use a remote 
control device to select from a menu of choices as to how much violence, bad language, 
sex, and nudity they wish to tolerate. An experimental rating system developed in Canada, 
for example, features a five-number scale, with three separate categories for sex, profanity, 
and violence. Higher numbers signify higher levels of each category. When the V -chip 
circuitry reads a rating equal to or higher than the consumer's preselected standards, the 
picture is replaced by a large black box. A V -chip system can also be designed to recall 
previous settings and block all unrated programs. However, in order to prevent bad 
language from being transmitted, it must be able to block sound as well as pictures.3 

In response to the passage of the Telecommunications Act, members of the 
American entertainment industry met with President Clinton on February 29, 1996, and 
promised the delivery of an industry-sponsored ratings system for the V-chip within a 
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year. On December 19, 1996, an industry committee, led by Jack Valenti, president of the 
Motion Picture Association of America (MPAA), unveiled a ratings system quite different 
from the Canadian model described above. In its original formulation, this system did 
not offer separate categories for violence, sexual content, or bad language; instead it 
considered all three together and rated programming based on appropriateness to age, 
much like the MPAA ratings system. The current age-based ratings categories are TV-G 
(General Audience-suitable for children of all ages), TV-PG (Parental Guidance 
Suggested-material that some parents would find unsuitable for younger children), TV -14 
(Parents Strongly Cautioned-material that many parents would find unsuitable for 
children under 14), and TV-M (Mature Audiences Only-specifically designed for adults 
and unsuitable for children under 17). There are also two special categories for programs 
designed specially for children: TV -Y (All Children-designed to be appropriate for all 
children), and TV -Y7 (Directed to Older Children-designed for children age 7 and 
above).4 In response, Canadian broadcasters announced their own age-based system on 
May 5, 1997; it primarily rates violence as opposed to sexual content or bad language.5 

On July 10, 1997, the major American networks (excluding NBC) agreed to supplement 
their age-based ratings with codes for violence (V), sexual situations (S), coarse language 
(L), or suggestive dialogue (D). Children's programming rated TV-Y7 may carry addi
tional codes for "fantasy violence" (FV).6 Although the V -chip system has yet to be fully 
implemented in mass-market televisions as of the date of this writing, broadcast and cable 
programmers have already begun displaying age-based ratings at the beginning of many 
different television shows; they intend to begin display of supplemental content-based 
ratings sometime in the fall of 1997. 

Critics charge that the V -chip raises serious First Amendment problems. This essay 
explores a few of them. But my more important goal is to use the debate over the V-chip 
to rethink the foundations of broadcast regulation. The federal courts, including the 
Supreme Court, have justified content-based restrictions on broadcast indecency partly on 
the grounds of the special nature of the mass media. Yet their justifications for special 
treatment have been, on the whole, unconvincing. I will argue that the real issues have 
little to do with traditional justifications of scarcity, public interest, and pervasiveness. 
They have to do with how different media permit the filtering of information. Different 
communication technologies are better adapted to different kinds of informational filters. 
For example, broadcast media permit different and more limited filters than print media. 
The V -chip promises to change all that by creating a new system for filtering broadcast 
information. But this new technology raises many new and unexpected problems. In 
particular, it raises the possibility that in the Information Age, control of filters may be one 
of the most important forms of power over human thought and human expression. In the 
Information Age, the informational filter, not information itself, is king. 

II. THE DIFFERENCE BROADCASTING MAKES 

The constitutional status of the V -chip is inextricably linked to the special constitutional 
treatment of broadcasting in American constitutional law. For many years, broadcast media 
have been subject to much greater content-based regulation than print media. For example, 
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in FCC v. Pacifica Foundation, the Supreme Court upheld the constitutionality of FCC 
restrictions on indecency as applied to a radio broadcast of George Carlin's "Filthy Words" 
monologue.7 More recently, the D.C. Circuit upheld "safe harbor" provisions that permit 
indecent speech on broadcast television only from 10:00 P.M. to 6:00 A.M. 8 

First Amendment scholars are divided as to whether this special treatment is 
constitutional. They have good reason to be concerned. "Indecency," like violence, is an 
unclear and wavering category. By definition, it includes sexually explicit speech that 
could not be regulated as obscene. This is a much larger category than many people 
imagine. It includes, for example, not only expression expressly designed for sexual 
stimulation, but also expression that is offensive to some but not obscene because it has 
genuine literary, artistic, political, or scientific value. Thus, indecent expression can 
include not only the more salacious contents of the Playboy Channel, but also political 
speeches laced with four-letter words and serious discussions of AIDS and homosexuality. 

Similar problems hound the regulation of violence.9 It is not always clear what 
kinds of violence do the most harm to children. Is the violence in cartoons worse than the 
violence in live action programs? Does unrealistic violence do more harm than depictions 
that bring home the horrors of war and death? Does the violence reported on the local 
and national news contribute to the problem, and, if so, should it also be restricted in the 
interests of our children? 

In assessing the constitutionality of restrictions on violence and indecency, it is impor
tant to remember that the programming at issue here would be constitutionally protected if it 
appeared in print media, in a movie theater, or on a videocassette. There must be some special 
justification for abandoning general First Amendment principles in broadcast regulation. 

Traditionally, content-based regulations of the broadcast media have been justified 
on two basic grounds: the scarcity of the airwaves and the pervasiveness of the medium. 
Other explanations-the fact that broadcasters hold licenses from the government and the 
importance of empowering democracy-tend to be parasitic on the scarcity rationale. 
Unfortunately, each of these justifications becomes problematic when applied to questions 
of violence and indecency. 

The most common argument for special content-based regulations of the media is 
based on the scarcity of the airwaves. The word "scarcity" is poorly chosen. All valuable 
resources are scarce. The scarcity problem in broadcasting stems from the fact that no two 
broadcasters can use the same frequency at the same time in the same geographical area, 
or they will block each other out. 10 But this problem can be dealt with by creating a 
system of property rights dividing up the airwaves according to frequency, time, place, 
and broadcasting power; it does not require a system of government licenses. 1 1 Moreover, 
the existing system has actually created an artificial scarcity in broadcast television. Many 
VHF and UHF channels go unused in many localities. 12 

The spread of cable television has increasingly made the scarcity argument implau
sible. More than half of all American homes now receive cable,B and cable television 
wiring passes by most of the rest. 14 If the government is really interested in reducing scarcity 
and increasing choices, it should simply subsidize cheap cable television for the remaining 
households instead of artificially limiting access through the award of broadcasting licenses. 

In any case, scarcity is a particularly badly suited justification for content-based 
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regulation of violence and indecency. At best, scarcity provides a reason to put things on 
the air, not to keep things off. Because airtime is limited, governments may require that 
stations broadcast certain kinds of public interest programming, like local news or children's 
programming; it may also require that candidates for public office have the opportunity to 
purchase airtime and respond to personal attacks. But limited resources do not justify 
keeping particular programming off the air if there is otherwise sufficient room for it. To be 
sure, requiring that some things be on the air will necessarily require broadcasters to leave 
other things off. But the scarcity rationale does not by itself give the government any right 
to choose what that forgone programming will be, unless it thinks that scarcity entitles it to 
dictate the whole of the broadcaster's day. The justification for keeping indecency off the air 
cannot be to make room for the presidential debates; it must lie elsewhere. ls 

The other major justification usually offered for special treatment of the broadcast 
media is that these media are uniquely "pervasive." Like the term "scarcity," the term 
"pervasiveness" is also badly chosen. In fact, courts seem to use the term "pervasive" to 
stand for a conglomeration of five different sorts of justifications about broadcasting, 
often not fully distinguished. The broadcast media are pervasive first, because they are 
the most powerful medium of communication, and second, because they are ubiquitous. 
Yet the fact that a mode of communication is particularly powerful or ubiquitous is not 
necessarily a reason for regulating it. That would suggest that the only speech that escapes 
regulation is that which doesn't do its job very well. 

A third interpretation is that television is "pervasive" because it is constitutive of 
our culture. We now live in a television culture, in which an increasing number of our 
cultural allusions are drawn from television. If we are what we eat, then perhaps we are 
also what we watch. Hence, many people secretly, and not so secretly, worry that whoever 
controls television controls culture, and they want to make sure that our culture is not 
thereby debased. But when the matter is put so starkly, the desire to use government to 
control culture by controlling what people watch on television cannot be a constitutional 
justification for the regulation of free expression. 

A fourth meaning of "pervasiveness" is a restatement of the captive audience 
doctrine: government may protect audiences when their privacy is invaded in an intoler
able manner by offensive speech they cannot escape. Television is "pervasive" in the 
sense that there are significant cultural pressures to have a television set and keep it in 
one's home. Once television is in the home, it is difficult to protect unwilling listeners 
from encountering programs they don't want to watch other than by keeping the television 
turned off at all times. The captive audience doctrine, it is said, has special force in the 
home because expectations of privacy are higher there. 16 Although television can be 
watched outside of the home-in a sports bar, for example-the fact that the overwhelming 
majority of Americans watch it at home is said to justify content-based regulation that 
would be impermissible if applied to the print media. However, when applied to adults, 
the captive audience rationale tends to prove too much. One can also accidentally come 
across printed material in the home. A newspaper or magazine might have offensive 
language buried on page fifteen; a videocassette might have offensive language or pictures 
in a "coming attractions" segment. But the fact that such a "sneak attack" might occur in 
the home does not justify content-based regulation of print media or videocassettes. 



Media Filters and the V-Chip 63 

The fifth and final interpretation of "pervasive" is, to my mind, the most important, 
and the only one that really justifies special content-based regulation for the broadcast 
media. It is a concern about parental control of children's viewing habits.17 Television is 
pervasive because it is difficult to keep it away from children and children away from it. 
Once television is in the home, parents must continually supervise what children watch, 
which is difficult and time-consuming. Many households now own multiple television 
sets, so that children can watch in the privacy of their own room, away from parental 
supervision. It is always possible for parents to remove television completely from the 
home. However, because of television's cultural importance, many parents do not feel 
able or willing to deny their children the right to watch television at home, especially 
when the children can watch it at their friends' houses. 

Although concerns about children make the most sense doctrinally, it's important to 
remember that they have little to do with scarcity. Even if there were 500 channels, the 
problem of parental supervision would still exist, and might even be enhanced. Nor does 
this justification for regulation turn on the fact that broadcast television is an especially 
powerful medium of communication, or that it is conveyed in the easily assimilable form 
of pictures. Parents can watch rented movies on a VCR that are every bit as unacceptable 
for children as anything one might watch on television. But these movies cannot be 
regulated in the same way that television broadcasting can.IS 

This final rationale for broadcast regulation is often described as the protection of 
children, but the real issue is parental control. The two are not necessarily the same. We 
generally assume that parents love their children and discipline them in ways that are, on 
the whole, best for them. But parents do not always do so, and we do not second-guess 
their decisions except in extreme cases. Parents are currently free to bring home R-rated 
videos full of violence and nudity and let their children watch them. They can subscribe 
to premium cable channels showing these movies and leave their cable lock boxes unused. 
If violence and indecency really are bad for children, and we think protection of children 
is paramount, we should take steps to criminalize such behavior, whether or not parents 
misguidedly believe such exposure is harmless. Yet I suspect that such proposals would 
be severely criticized, and not merely by civil libertarians. Most parents do not want the 
government deciding what is best for their children when the decisions are contrary to 
their wishes; they want the government to assist them in controlling their children in ways 
they think appropriate. 19 

In short, behind the slogans of "scarcity" and "pervasiveness" lurks the real issue of 
parental control. This explains, I think, how current calls for media regulation are tied to 
the underlying anxieties of the moment. Calls for censorship (which exist at all times) 
arise most heatedly in moments of great cultural change and uncertainty. After all, where 
cultural mores are relatively stable, censorship can be achieved informally and without the 
constraints of law. But we now live in a time of cultural upheaval, caused by significant 
economic and technological changes as well as changes in mores. Not surprisingly, many 
people are especially anxious about these changes; they see the world they once knew 
slipping away. Like the drunk who searches for his keys near the lamppost because the 
light is better there, people tend to fix upon the mass media as the likely cause of cultural 
ills and regulation of the mass media as a likely solution. 
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The First Amendment prohibits relatively direct control over what adults can be 
exposed to. Hence the focus naturally turns to control of children, who are under their 
parents' authority and whom parents see as the natural inheritors and perpetuators of their 
cultural values. The desire to preserve culture in the face of widespread cultural change 
(and, in particular, economic and technological change) leads to anxieties over children 
and the desire to reassert parental control over them. 

The problem we face today, however, is that new forms of technology increasingly 
upset established patterns of parental control. Children can operate VCRs and computers 
better than their parents. They spend more time in front of the television than at the family 
dinner table. Technology threatens to render parents' means of cultural reproduction 
ineffectual. It is no wonder, then, that new forms of communication technology, whether 
they be movies, records, radio, television, or the Internet, produce new cultural anxieties 
and new calls for censorship and control. 

III. THINKING ABOUT MEDIA IN TERMS OF FILTERS 

It might be best to start over again and think about where the real differences between 
broadcast and other media lie. I believe that the answer to this question must begin with 
features that all communications media share in common. All media, I shall argue, whether 
voice, print, or broadcast, share two features in differing degrees. The first is the ability 
of the recipient to exclude information; the second is the presence or absence of filtering 
mechanisms. Filtering and excludability are related to each other, because filtering 
information usually depends on the present or potential ability to exclude it.2o 

Print media lend themselves easily to filtering precisely because print media are easy 
to exclude. If I want to avoid the information contained in a newspaper, I can simply avoid 
buying it. If I go into a bookstore, I can buy the book I want without buying other books. 
I can take the books I want home and then lock them up so that my children cannot see 
them. Print media are also easy to select and organize. Because my books are discrete units, 
I can organize them alphabetically. I can read them when I want and in the order I want. 

Filtering mechanisms fall into three basic types or functions-they can organize infor
mation (for example, by classifying it), they can select information, or they can block 
information. Within the last category, one can block information for oneself or for others (for 
example, one's children). All of these functions have important relationships to excludability. 
Blocking information clearly involves exclusion, but so do selection and organization. To 
select information, I must be able to take it and not other information. To organize informa
tion, I must be able to create categories into which that information (and not other 
information) falls, and through which that information could (in theory) be selected.21 

Although I have divided up filters into blocking filters, selecting filters, and orga
nizing filters, these functions substantially overlap. The V -chip is a good example. The 
V -chip is a blocking filter for children, but it also is a selecting filter for their parents. It 
lets adults choose whether or not to view violent or indecent material. Equally importantly, 
the V-chip is an organizing filter, because it creates two types of programming-pro gram
ming that is blocked by the V-chip and programming that is not. Or, if the V-chip has 
multiple settings, it creates multiple categories of programming. 
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Installing an informational filter simultaneously raises and lowers preexisting costs of 
searching for, blocking, and receiving information. A V-chip raises costs of receiving infor
mation substantially to children and moderately to adults. But it also lowers costs as well, 
because it subdivides the body of programming and makes certain types of choices easier. 

Throughout this essay I shall speak in terms of "informational" filters. Nevertheless, 
because of its computer-age connotations, the term "information" is likely to be under
stood much too narrowly. Many people associate information with statements of fact, or 
with strings of ones and zeros that can be read by a computer. Yet much of what people 
want to and do filter out is not information in that limited sense. They want to filter out 
dirty language, violence, and nudity. They also want to filter out dangerous ideas and 
views they do not agree with or expressions that offend and anger them. "Information," in 
the broader sense I am concerned with, is cultural information. It does not consist merely 
of statements of fact, but includes anything that can be understood by someone in a 
culture, and have a corresponding effect on their reason, emotions, or behavior. Cultural 
information is the counterpart of cultural understanding. Hence it is involved in not only 
the production of knowledge or ignorance, but also persuasion or offense, refinement or 
coarsening, ennoblement or corruption. 

Because there is too much information in the world, all communications media 
produce attempts at filtering by their audiences.22 The desire to filter is not, however, always 
matched by available methods of filtering. Each medium offers different means of exclusion 
and different costs of exclusion. Filtering is an effective strategy precisely to the extent that 
excludability is possible and cost-effective. Each medium's ability to permit exclusion deter
mines and limits the kinds of filtering that are available to it. Even when filtering is used to 
organize information or facilitate selection, it is still limited by the possibilities of exclusion 
characteristic of the medium. An example from the print media may illustrate this point. 
Suppose that Time magazine started publishing lots of four-letter words and sexually 
suggestive pictures. Eventually Time magazine would get a reputation as the sort of maga
zine that does that sort of thing. Parents would, after a time, discover this. Some of them 
would cancel their subscriptions to Time magazine; others would not keep it lying around 
the house. Advertisers would also notice the change. They would discover that the demo
graphics of the readership had changed and would shift their money accordingly. A 
magazine's reputation can act as a kind of filtering device, although it is social rather than 
technological. It signals the likely content of the magazine. Many filters work by offering 
signals to the audience. Examples are titles of books and headers in the delivery of e-mail. 
Nevertheless, Time's new reputation would have little practical effect as a filtering device 
unless parents could exclude it by refusing to buy it or by not bringing it into their homes. 
If they could not act on Time magazine's new reputation by excluding it, the use of rep uta
tion as an informational filter would do little good, other than perhaps to warn parents to 
discount what they read in the magazine (which is itself a filter of a different sort).23 

IV. FILTERING AND CHOICE 

At first glance, filtering seems to overlap with a much more familiar concept-choice. But 
the two ideas are distinct in important ways. Not all informational filtering involves 
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conscious or deliberate choice by an audience. Indeed, the importance of filters consists 
precisely in the ways that they obviate or skew choice even as they enable it. "Choice" is 
a word with largely positive connotations of personal responsibility, respect for individual 
intelligence, and protection of personal autonomy. Filtering, on the other hand, is morally 
ambiguous; it may make little demands on individual intelligence, may involve consider
able surrender of personal responsibility, and may actually undermine personal autonomy. 
Filtering, especially in the Information Age, increasingly involves delegation of choice to 
another party. Thus, it is very important not to collapse filtering into choice, thereby 
absorbing the latter's positive moral connotations. 

Let me give an example drawn from my own experience as a legal academic. 
Currently there is more literature being published in law and related academic fields than 
any person can possibly keep up with. Hence I and many other legal academics make use 
of filters. One is a periodicals list. Another is searching on databases like LEXIS and 
Westlaw. The periodicals list gives me the titles of articles in different law reviews. This 
filter is widely distributed in identical form to many academics; I do not receive a version 
tailored to my specific needs. By contrast, an informational filter like a LEXIS or Westlaw 
database is partially modifiable by the use of search terms. 

Both the periodicals list and the computer databases already filter out publications 
even before they offer me possibilities for choice. For example, I do not have a choice 
about what law-related journals to include or exclude. In LEXIS and Westlaw databases, 
I am limited to the journals that are currently online and the databases' selected periods 
of coverage. They will show me nothing published before 1982, for example. Recently a 
fellow law professor wrote me asking for a cite to an article I wrote in 1990. She could 
not find the article on LEXIS because the article was published in Cardozo Law Review 
and LEXIS's coverage of that review begins in 1994. Any articles written before that time 
do not appear on the database. My colleague depended heavily on LEXIS because it was 
easy to use; looking outside of it took considerable effort. 

The LEXIS database has an interesting effect on the cost of obtaining and filtering 
information. It lowers the costs of searching for materials if one uses the database, while 
the costs of more traditional hard-copy searches remain constant, at least in the short run.24 
Furthermore, if one shifts to LEXIS as a primary research tool, certain types of filtering 
choices (i.e., searches) become easier and less expensive to make than others, even if the 
latter choices would be easier or less expensive using a different filtering system.25 

This example demonstrates one of the important side effects of informational filters. 
If everyone uses LEXIS to do basic legal research, articles that do not meet LEXIS's 
selection criteria will increasingly disappear from view because the filter changes the 
differential costs of searching for and receiving certain kinds of information. And this 
example suggests a larger point. The structure and content of public communication can 
be, and often is, shaped by the informational filters people most commonly use and 
depend on. 

I use filters like the periodicals list and LEXIS and Westlaw because they have 
definite advantages. I do exercise choice in using them. Yet my choice is at the same time 
limited. In using a particular filter, I have delegated choice to some other entity-in this 
case, the people who put together the periodicals list and the people who run LEXIS and 
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Westlaw. I hope that they know what they are doing, and that, over time, they will include 
most of the journals I might want to read. But they might not, and, as a result, my choices 
may be limited or skewed without my even knowing it. 

Literary critics have always known about filters. They call them canons and 
anthologies. Canons and anthologies are special kinds of filters that involve special forms 
of delegation. People who construct canons and anthologies decide what is important to 
read, and, by implication, what is less important to read. Canons and anthologies can be 
very helpful filters. They introduce people to the works most worth reading or most often 
discussed in the academic literature. In this way they can enable not only choice but also 
the search for truth. But as repeated debates over canonicity have shown, canons and 
anthologies can also skew or inhibit these values. 

More generally, the marketplace produces any number of informational filters. 
Book publishers screen manuscripts to determine which ones are most likely to be worth 
reading. Bookstores stock, classify, and sell books by category and likely readership 
interest. Magazines specialize in particular kinds of stories and particular political 
approaches, and the public can use their reputations as informational filters. 

All of these examples involve different filters that work in different ways, but each 
filter involves some form of delegation. When many people need to filter the same body 
of information, there are considerable efficiencies in delegating that task to someone 
else. The need for filtering gives rise to people who provide that service, either through 
market demand, through social custom, or through governmental regulation. Filtering 
and delegation thus go hand in hand. And because increasing amounts of information 
inevitably lead to the need for filtering, they inevitably lead to the need for delegation. 
This gives people to whom we delegate the construction of informational filters an impor
tant degree of power. It is a necessary power caused by the limited space in our minds and 
limited time available for absorption, as well as the positive need to block harmful, 
useless, or offensive information. The power of delegation is, if anything, enhanced in an 
age of exploding information. We must-and do--trust and rely on delegations to filterers 
to give a relatively appropriate picture of the world. For it is the picture of the world we 
get through informational filters that will largely determine whether we think that the 
people we have delegated this power to are, in fact, doing their jobs properly. There is 
something ironic about this. In the Information Age, we were told, information would be 
power. It is turning out to be quite the opposite. In the Information Age, it seems, power 
does not rest with those who have access to information. It rests with those who filter it. 

V. FILTERING AND MASS MEDIA 

Let me summarize the argument so far. All communications media produce too much 
information. So in that sense, all media have a problem of scarcity. But the scarcity is 
not a scarcity of bandwidth. It is a scarcity of audience. There is only so much time for 
individuals to assimilate information. And not only is there too much information, some 
of it is positively undesirable. As a result, all media give rise to filtering by their audience, 
or, more importantly, by people to whom the audience delegates the task of filtering. For 
a filter to operate properly, any criteria of filtering must be linked to an effective ability 
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to exclude. Many desirable ways of filtering information may not be possible or cost
effective given the nature of the media. 

The problem of practical filtering exists in all media. It is inherent to any form of 
communication. However, the problem appears differently for different media. Media 
differ in terms of the kinds of blocking, selecting, and organizing filters practically avail
able to them. It is easy to block books and videocassette tapes because books and 
videocassette tapes are individual and separate units of consumption. They can be put in 
stores on shelves or locked behind counters. It is easy to keep some out and let others in. 
It is also easy to put them in different shelves according to category. They can be read or 
viewed in any order you choose, at any time of day. 

If broadcast media are special, they are special in this respect: broadcast media offer 
limited practical means of filtering. Parents may want to keep their children from certain 
kinds of television programs, but their ability to do so is limited. 

Broadcast communication is a linear stream of information in a predetermined and 
unchangeable order sent out at a predetermined and unchangeable time. This form of 
communication limits the ways one can filter information. There are basically only three: 
turning the receiver off completely, turning it on only at designated times, or changing the 
channel. Parental blocking is similarly limited. Parents can control children's viewing 
habits by turning the television off at specified times or forbidding children to watch 
certain channels. If children insist on watching television when their parents are not at 
home or cannot supervise them, parents have no choice other than to remove the television 
entirely. Because the number of filtering solutions is limited, there is a poor fit between 
desirable filtering mechanisms and practical excludability. Only very coarse filters can be 
made to work. This coarseness is the distinctive characteristic of broadcast media. 

Consider the problem from the perspective of a single broadcast station attempting 
to organize information for the benefit of its viewers. Other than simply not broadcasting 
a program, the only means of organizing information is to segment it by time. And that is 
precisely what broadcasters do. They put different types of programming on sequentially, 
so that viewers can choose what programs to watch by time period. Broadcasters then try 
to turn these limitations to their advantage, through strategic scheduling of programs as 
regular series at preordained times, through the use of special blocks of programming, or 
through repeated showings. 

Not surprisingly, temporal filtering is also a major method of FCC regulation. 
Examples are the Prime Time Access Rule and the safe harbor provisions.26 These regu
lations organize programming in sequences of time and require that some programs not 
appear at certain times. They act like blocking or organizing filters. 

It is theoretically possible, using a VCR, to convert broadcast communication into 
something like books or videocassette tapes. Imagine taping each half hour of the day on 
each channel on a separate videocassette tape. One could then shuffle the order of the tapes, 
watching them in the desired sequence. One could also keep television programming 
locked up in a dresser drawer away from children. In this way one could convert the 
television day into the equivalent of a video library. It could then be filtered and organized 
in much the same way as a library or video store. But this process is expensive and time
consuming; it would require constant attention and a separate recording machine for each 
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channel. And it does little to block children from seeing what is actually being broadcast, 
unless parents can make sure that children only watch the tapes rather than the original. 

I hope it is clear by now that the problems of filtering and regulating broadcast 
media-especially where children are concerned-have nothing to do with scarcity or 
ubiquity. They have to do with the kinds of filters effectively available for this particular 
medium of communication. Broadcast media differ from other media not because of 
limited bandwidth but because of limited methods of filtering. Nor are broadcast media 
special because they involve pictures and music on a screen rather than stationary text on 
a page. Videocassette tapes offer the same kind of expression and are also shown on tele
vision screens, but they lend themselves to much easier forms of filtering. Because 
broadcast information is broadcast-sent out in single sequential streams at predetermined 
times-it can be blocked, selected, and organized in only a limited number of ways. This 
is a kind of scarcity, but it is a scarcity of filtering mechanisms, not a scarcity of channels. 
Even if there were ten million channels, all broadcast simultaneously, these problems 
would still arise. The special nature of the broadcast media can now be revealed. It was 
never about scarcity. It was never about pervasiveness. It was always about filtering. 

The V -chip and similar technologies promise to change the nature of broadcast media 
because they offer the possibility of new types of filtering mechanisms. They help the broad
cast media become more like the library or the video store, although the former will never 
be the same as the latter two. The approximation would work best if broadcast and cable 
could offer literally hundreds of channels, so that there would always be something to watch 
as an alternative to blocked-out material, and so that the same or similar programs would be 
available at different times. Perhaps the best approximation would be a pay-per-view 
system, in which each home could order any available programming at any time of day. 
(This system could also be priced as a flat fee if that were economically feasible.) We are 
not yet at that point in video delivery. But we may well be in a few years' time. 

The great promise of new filtering and broadcast technologies lies in these changes 
to the organization of the medium. When we think of the future of the broadcast media 
and cable, we immediately think of an increased number of channels and the end of 
scarcity. But this is a confusion. What matters is not the increased number of channels by 
itself but the increased number of channels coupled with new ways to block, select, and 
organize programming. If broadcast media can permit blocking and time shifting of 
programming easily, cheaply, and painlessly, they will have largely approximated the 
filtering status of the print media. At that point, it is hard to see why they should be denied 
the same First Amendment status. 

Before discussing the special problems of the V-chip, it might be helpful to ask how 
this analysis of filtering mechanisms applies to two other current subjects of controversy
cable television and the Internet. In Denver Area, Justice Breyer argued that cable 
television posed problems of pervasiveness quite similar to those in broadcast television?7 
Senator Exon and others have argued that protection of children equally justifies regulation 
of indecency on computer networks.28 

The traditional reason to differentiate cable television from broadcast television is 
that cable channels are not scarce. But, as I have argued above, the scarcity rationale does 
not justify the regulation of indecency in broadcast television; the problem broadcasting 



70 Balkin 

faces is not scarcity of bandwidth but coarseness of filtering mechanisms. Without some
thing like the V -chip, cable television is in no better a position than broadcast television, 
and should be treated accordingly.29 Thus, if the safe harbor provisions are justified for 
broadcast television, they are justified for cable as well. And if they are unconstitutional 
for cable television, they are equally unconstitutional for broadcast television. 

Once a feasible V-chip technology is in place, differential treatment of cable and 
broadcast television will be even less justified. Mandatory segregation and blocking of 
indecent programming should be completely eliminated. The blocking technology 
available in the V-chip, coupled with temporary safe harbor provisions (as described more 
fully below), should be sufficient protection for both media; no greater restrictions on 
broadcast indecency should be constitutionally permissible. 

The Internet presents an entirely different set of problems. In terms of available (and 
potentially available) filtering mechanisms, the Internet much more closely resembles a 
bookstore or a video store than a television set in the home. In particular, the Internet does 
not require temporal filtering. An Internet user can filter information on the World Wide 
Web by subject matter using search engines like Lycos or Infoseek. Indeed, filtering 
mechanisms on the Web are in many cases more advanced than those widely available for 
much of the print media. Usenet groups-the Internet equivalent of bulletin boards-are 
already differentiated by subject matter. Because of information overload, the messages in 
Usenet groups do tend to be removed after a certain time. But these messages can be 
selectively downloaded and viewed at the users' leisure. In any case, many Web sites and 
FTP sites are quasi-permanent, with an inventory that changes no more often than that at 
a local Barnes & Noble. From the standpoint of the possible modes of filtering, the 
appropriate model for the Internet is the bookstore, not the television broadcast.3o 

The real problem facing the Internet is not the lack of appropriate and powerful 
filters; it is possible to divide and subdivide the information coming from the Internet in 
any number of ways. The real problem is the abilities of parents. If filters cannot be made 
relatively costless for parents to use, they will be ineffective in practice even if available 
in theory. This very real concern brings me back to the V -chip. 

VI. PARENTAL CONTROL AND THE V-CHIP 

There are two standard objections to blocking filters like the V-chip. The first is that 
parents will be unable to use the blocking device. The second is that, even if they do, 
children will be able to break through and watch the programming anyway. One finds 
similar fears expressed about the Internet. Although parents may be able to use a program 
like SurfWatch to keep children off sensitive parts of the Internet, children are often more 
computer literate than their parents. The parents won't be able to use the software, and the 
children will easily be able to break through. 

To address these concerns, we must distinguish between the costs of blocking 
access to information and the costs of breaking through the block. It does not follow that 
a blocking filter that creates high barriers must itself be difficult or inconvenient to 
operate. A double-bolted lock is a perfect example. It is easy for homeowners to use but 
difficult for burglars to break through. In like fashion, the goal should be to create filters 
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that are relatively costless for parents to operate but very difficult for most children to 
bypass. 

This is not a problem of constitutional law. It is a problem of technological design. 
Different kinds of blocking filters differ with respect to these two variables. Childproof 
caps are relatively ineffective because they are difficult for parents to operate as well as 
children, so the parents don't use them properly. But it's quite possible to design a V-chip 
that parents can easily use but children will find difficult to crack. A simple example 
would be a four-digit number, like that on an ATM card, that enabled access to the 
programming menu. No doubt even these minimal costs can be further reduced with 
sufficient ingenuity. 

Similarly, in designing Internet blockers, the goal should be to create an interface 
that is easy to use and that offers powerful blocking results. This task is hardly beyond the 
capabilities of the private computer industry. Enormous sums of money are devoted each 
year by these companies to produce increasingly user-friendly and increasingly powerful 
interfaces. The whole point of designing security features in commercial software is to 
make them painless for the user but difficult for the hacker. 

It is important, nevertheless, to recognize that some children will be able to "hack 
through" the blocking devices their parents use. In any population of children, some will 
be more clever and more computer literate than others. Some will be very clever, and a few 
may even be able to break into Defense Department computers. But a filter design need not 
be foolproof to be acceptable as a constitutionally preferable alternative to a total ban. It 
need only be able to block most children or make it very difficult for them to break through. 

This principle is clear enough from the existing safe harbor provisions in broadcast 
television. In its ACT III opinion, the D.C. Circuit acknowledged that some children 
would be able to expose themselves to programming not intended for them simply by 
staying up late or sneaking a television into their room at night.31 Indeed, statistics quoted 
by the court indicate that many, although not most, children watch television after 10:00 
P.M.32 This did not undermine the value of the ban on indecent programming between 
10:00 P.M. and 6:00 A.M. Rather, the court reasoned, the safe harbor provisions are a 
reasonable balance between free expression concerns and the protection of children. If 
the temporal filters involved in the safe harbor rules need not be perfect in blocking all 
children, neither do the technological filters involved in the V -chip.33 

VII. THE KEY ISSUE: 
AVOIDING ADDITIONAL LAYERS OF REGULATION 

I am concerned about the V -chip for different reasons. Unless FCC regulations are carefully 
designed, they will simply superimpose new content-based regulations over the restric
tions we now have. Without care and forethought, the V-chip will not liberate broadcast 
programming from censorial power; rather it will increasingly subjugate it. 

Ideally, the V -chip should be understood as proposing a sort of constitutional 
bargain. In return for offering parents a method of protecting children from violent and 
indecent programming, the government should henceforth be forbidden from engaging 
in other content-based regulation of violence and indecency in the broadcast media. If 
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the V -chip technology is implemented properly, it will shift the focus of broadcast regu
lation from regulation of content to regulation of filtering of content. Most importantly, it 
will turn broadcast regulation toward more appropriate concerns: ensuring access to as 
many speakers as possible. It will move us away from an improper fixation with what 
should not be on television and toward a proper concern with what must be. 

What I fear is that the V -chip will be used instead to impose an additional layer 
of content-based regulation on top of existing indecency prohibitions and safe harbor 
provisions. It will be used to ensure not just that children are not exposed to certain 
programming but that adults are not exposed either. Proponents of censorship are inevitably 
tempted to protect adults in the name of protecting children. The V -chip must not be 
allowed to facilitate this desire. 

Courts must be especially vigilant to ensure that a "multilayered" approach to 
broadcast regulation does not result. I propose a general principle for assessing the 
constitutional use of technological filters like the V -chip. Because lack of effective 
filtering mechanisms is the real justification for content-based regulation, creation of 
new and more effective filtering devices should always create heavy presumptions 
against any remaining content-based restrictions. The more easily and broadly a V -chip 
or other technological filters can be implemented, the more suspect must be any restrictions 
on violent and indecent broadcast programming. 

The safe harbor provisions offer a good example of how to apply this principle in 
practice. Even after the V -chip has been perfected, there still may be a limited and tempo
rary need for the safe harbor provisions. By its terms, the Telecommunications Act of 
1996 applies only to television sets over thirteen inches, and its requirements do not take 
effect until at least two years after the date of the act.34 Not every television is likely to be 
replaced as soon as the V -chip is introduced; even though the V -chip can be encoded in a 
cable box, not all families will immediately rush out and get one. Televisions (and replace
ment cable boxes) cost money. Most likely there will be a significant period in which 
many families lack the V-chip. For this reason, it may be necessary to retain the safe 
harbor provisions for a "sunset" period of, say, seven years.35 After that point, anyone 
who uses a non-V -chip compatible television would be on notice that it would not be able 
to block out programs. If they wanted that capability, they would have to purchase a V-chip 
equipped television or a V-chip equipped cable box. If they refused to upgrade their 
equipment after seven years, they would have only themselves to blame if they were 
shocked and surprised by what they saw while flipping channels. 

The regulatory scheme should not, however, use the lack of V -chip capability as 
an excuse to pile on additional regulations that put broadcast programming in a worse 
position than it was in before the act. The regulatory scheme should not require that the 
safe harbor rules remain in force indefinitely merely because some televisions do not 
yet have V -chip equipment. 

VIII. THE RATINGS SYSTEM 

The development of a ratings system poses a second constitutional problem. The 
Telecommunications Act of 1996 was cleverly drafted to create an almost irresistible set 
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of pressures on private industry to create and implement a voluntary ratings system. It did 
so because, as the drafters well realized, a government-created ratings system imposed 
against the will of broadcasters would pose serious constitutional issues. The result of 
these statutory provisions was an industry commission that produced a set of age-based 
ratings modeled on the Motion Picture Association of America (MPAA) ratings system; 
these ratings have been appearing on selected broadcast and cable programming since the 
beginning of 1997. Later pressure from children's advocacy groups, with the full blessing 
of the White House and other government officials, has led to a promise of supplementary 
content based ratings to begin in the fall of 1997. 

How did the government persuade the industry to take action so quickly? The act 
prescribed that "distributors of video programming" had a year to come up with a workable 
ratings system acceptable to the FCC, "in consultation with appropriate public interest 
groups and interested individuals from the private sector.,,36 If private industry did not 
come up with rules satisfactory to the FCC, the job would have fallen to an advisory 
committee appointed by the FCC. This advisory committee would be comprised of "parents, 
television broadcasters, television programming producers, cable operators, appropriate 
public interest groups, and other interested individuals from the private sector.'.)? Not 
surprisingly, this committee sounds like many of the same groups the FCC would probably 
consult with to determine the acceptability of any industry ratings system. 

This "fail-safe" provision deliberately stops short of requiring that broadcasters 
accept the ratings system devised by the advisory committee. It requires only that, if video 
programming already is rated by the broadcaster, the rating must also be encoded so that 
it can be read by a V-chip system.38 Left unclear is whether the commission would be 
empowered to require that broadcasters accept the advisory committee's rating system. 
Also left unclear is whether the FCC would have the power to insist that all programming 
be rated before it can be broadcast. 

The fail-safe provision was left deliberately toothless to avoid constitutional 
problems of prior restraint and compelled speech. Instead, the true goal of the legislation 
was to present broadcasters with a set of unpalatable alternatives. If they did nothing, they 
risked the appointment of an advisory committee telling them how to rate their programs. 
Even if the FCC could not constitutionally require that the industry accept a govemment
sponsored ratings system as a condition of broadcasting, there would have been enormous 
public pressure to accept a system already worked out with attendant public fanfare. Faced 
with this possibility, broadcasters and distributors chose to create their own ratings 
system.39 

In fact, pressing the industry to create its own ratings system actually gives the FCC 
considerable power and influence without ever invoking the fail-safe provisions. The FCC 
can decide whether to approve the ratings system or not, using basically the same players 
that would have formed an advisory committee. If the industry does not conform suffi
ciently to the FCC's wishes, the FCC can declare the industry not to be in compliance and 
once again hold up the threat of an advisory commission.4o 

In the long run, the result of this calculated gamesmanship will be a set of guidelines 
largely acceptable to the FCC and implemented without government expense or the 
creation of a new governmental bureaucracy. Moreover, because the guidelines are "volun-
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tary," the FCC does not have to require that broadcasters accept them, or issue regulations 
that all shows be prescreened. It need merely insist on these conditions as the price of its 
approval of the "voluntary" ratings system. In this way the FCC (and other government 
officials) can achieve through threats much of what it could not have achieved through 
direct regulation. The actual history of industry ratings has followed this general outline: 
pressures from various government officials, and from children's advocacy groups acting 
with the blessing of the White House, have led first to age-based ratings and later to 
supplementary content-based ratings.41 

Although the clever drafting of the V-chip legislation was designed to avoid consti
tutional problems, the very idea of an advisory committee, whether as an actual ratings 
body or as a threat the FCC hopes never to employ, is constitutionally troubling. From 
one perspective, there is no problem with the government designing a content-based 
information organization system and leaving it up to private parties to decide whether to 
accept or reject it. For example, there is nothing unconstitutional about the development 
of the Library of Congress cataloguing system or its near universal acceptance in public 
and private libraries as a means of organizing information. The problem comes when the 
government insists that information must be organized according to content in a certain 
way or it cannot be published at all. And when the government uses threats, whether overt 
or concealed, to achieve this result, constitutional values are surely implicated. 

Defenders of a government mandated ratings system might point to the Supreme 
Court's decision in Meese v. Keene.42 In Meese, the Supreme Court held that the govern
ment could label three Canadian films critical of the government's policies on acid rain as 
"political propaganda" under the Foreign Agents Registration Act consistent with the First 
Amendment.43 The plaintiff in the case was not a foreign agent and therefore was not 
bound by the reporting and disclosure provisions of the act. He merely argued that he 
should be able to show the films without being branded as an exhibitor of governmentally 
designated propaganda. The Court rejected that argument, because the government is 
usually free to engage in its own speech, even when that speech seems value-laden or even 
condemnatory. But Meese did not decide whether the government could require u.S. 
citizens who were not agents offoreign governments to put labels on expressive materials 
that the government determined to be "political propaganda." The mere existence of a 
government labeling system is not the same as a governmental directive forcing people to 
use it as a mandatory preface to their own speech. 

The first problem that any ratings system will face is what to do about unrated 
programming. Must all television programming be given a V -chip rating or only some of 
it?44 Must all programming be submitted for ratings, or can a broadcaster refuse to accept 
or provide a rating? Most importantly, if less than all television programming is rated, can 
the unrated shows still be broadcast? 

The 1996 act does not specifically require that all programming be rated before it 
can be broadcast, yet this is clearly the eventual goal of the V-chip system (with the usual 
exceptions for certain news and sports programming).45 Once a ratings system is in place, 
the FCC can then issue regulations to discourage or segregate unrated programming. 
Chairman Hundt has specifically contemplated such a strategy. He has argued that any 
programs that remain unrated can constitutionally be relegated to the safe harbor period.46 
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Yet this solution is too facile. It threatens to put enormous numbers of programs in a worse 
position than they were in before the implementation of the V-chip. It violates the key 
constitutional principle I have enunciated: that the development of new technological 
filters should decrease government restrictions on adult viewing, not increase them. 

A governmental requirement that all programs be submitted to a private industry 
council before they can be screened has many of the features of a prior restraint. The 
problems would be even greater if the ratings (or the guidelines for them) were entrusted 
to a government-appointed television commission. But it should also be constitutionally 
troublesome for government to insist that speakers gain the imprimatur of a delegated 
private organization before they can be allowed access to the airwaves. 

The goal of the 1996 act is that broadcasters will voluntarily rate their own program
ming, making the prior restraint problems vanish. But not all broadcasters will be able or 
willing to do this for all of their programming. Many people who speak over cable and 
over the airwaves are not networks or network affiliates. They will necessarily have to 
rely on third parties to pre screen their material. Thus, the problem of prescreening by 
some organization other than the speaker cannot be avoided. This is especially so if the 
government is seriously interested in ensuring conformity of ratings among different 
program distributors. For example, without a credible third-party enforcement mechanism, 
some distributors may be tempted to "underrate" programs because they fear that a more 
stringent rating would reduce advertising revenues.47 

One might object that a requirement of prescreening and prerating is not really a 
prior restraint, because all unrated programming can still be broadcast during the safe 
harbor period. But this argument is deficient on two grounds. First, as argued above, the 
safe harbor regulations must gradually be phased out after the new system is adopted. 
Second, and more important, the unconstitutionality of a prior restraint is not avoided 
even if there is another means of expressing oneself. Imagine a city ordinance that 
required all leaflets in the downtown area to be prescreened for appropriate content by the 
city manager.48 The constitutionality ofthis ordinance would not be saved by the fact that 
one could distribute the leaflets in the suburbs or simply write letters to the editor. 

My view is that the government cannot constitutionally require that all unrated 
programming must be shown during the safe harbor period, although it can require that, 
during a seven-year "sunset" interval, all unrated indecent programming be shown during 
the safe harbor period. It can do so because-assuming that the current safe harbor period 
regime is constitutional-unrated indecent programming would be no less protected 
before the act than after it. Assuming that safe harbor rules for regulation of particularly 
violent programming would be constitutional under the current regime, a similar argument 
should apply here as well. 

Nevertheless, the government must allow all other programming to be shown 
outside of the safe harbor period whether it is rated or not, and whether or not it has been 
submitted to a third party. When broadcasters cannot or will not rate programs by them
selves, the government must place the burden on third-party ratings systems to provide 
ratings in time for broadcast. It cannot put the burden on broadcasters to obtain or accept 
a rating before broadcasting. 

To see why the burden must rest on ratings boards or other third parties and not on 
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broadcasters, consider the problems involved with blocking access to three different 
groups of unrated programs: The first are pre-Act programs, the second are news 
programs, and the third are broadcasts of live events, including sporting events. 

There is currently an enormous backlog of programs produced before the develop
ment and implementation of the V-chip. They include literally everything heretofore 
recorded on movie film or videotape. If the concern is sexual content and violence, many 
parents might well want to restrict access to much of this pre-Act material. But if this 
material would not have fallen afoul of the indecency standard of Section 1464, it is 
doubtful whether the government could constitutionally require it to be shown only during 
the safe harbor period. The contrary result would be ludicrous: imagine the federal 
government holding that a rerun of M*A*S*H or The Mary Tyler Moore Show originally 
broadcast during prime time in 1975 must now be shown after 10:00 P.M. because it has 
not yet been rated. 

The constitutional problems are even more obvious when we come to programs like 
news reports that often cannot be prepared well in advance. Should we say that the NBC 
Nightly News cannot be broadcast except in the safe harbor period because Tom Brokaw 
did not prescreen it with an industry council? And should the same reasoning apply to 
CNN broadcasts from the former Yugoslavia or the latest results from the New Hampshire 
primary? 

Live performances present similar difficulties. Industry officials can surely 
prescreen scripts if they are available. But the government must not be able to shunt all 
live performance into the safe harbor period simply because a bureaucracy cannot 
prescreen it. It is important to stress that when we talk about live programming, we are 
not speaking primarily about raunchy talk shows at two o'clock in the afternoon. We are 
talking about the World Series and the Super Bowl, as well as late-breaking news and 
public affairs programming. I doubt Chairman Hundt would insist that President Clinton 
give his State of the Union Address during the safe harbor period because the speech had 
not been prescreened.49 

The constitutional problems posed by unrated programming can easily be solved. 
V -chip technology should be designed to allow viewers to block out all unrated material. 
This puts the onus where it belongs, on the parent to avoid watching unrated material, 
rather than on the networks to rate it. In addition, the FCC should permit broadcasters to 
insert a special category code for news and public affairs programming, a code that could 
be routinely assigned to local and national news programs without pre screening for sexual 
and violent content. (Another code could be offered for sports programming.) Parents then 
would have the option of watching or not watching such programming on the assumption 
that the vast majority of news and public affairs programming will not be harmful to 
children even though it will not have been prescreened. 

The agreement between President Clinton and media executives assumed that sports 
and news programming will be unrated, and that agreement is reflected in the practices 
of broadcasters after January 1997.50 Unlike its Canadian counterpart, the present U.S. 
age-based system contains no special code for news and sports programming. 51 However, 
because much adult-oriented and experimental programming will also be unrated, the 
industry'S solution is likely to cause problems in the future. By giving all news (and 
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sports) programming a special ratings code, we would prevent these programs from being 
lumped together with all other "unrated" programming. This would allow parents to avoid 
all unrated programming and still watch news and sports without constantly having to 
change the settings on their V -chip. This approach is better in keeping with the general 
goal advocated earlier-of creating a filtering system that requires as little effort by (and 
as little technological sophistication of) parents as possible. 

If news and sports programming remain unrated, the danger is not that people will 
refuse to watch news and sports programming. The danger is that there will be enormous 
political and financial pressures to ensure that all unrated programming is acceptable for 
all children, so that unrated programming becomes equivalent to a G movie rating. The 
latter result is the exact opposite of what a V -chip system should accomplish. 

I have argued that the constitutional problems of prior restraint can be avoided only 
if programs can be shown without prescreening or prerating; the burden must be on an 
external rating organization to provide ratings in time for broadcast. One might object that 
my solution allows broadcasters to do an end run around the V -chip; they can simply 
refuse to provide or obtain ratings and put on violent and sexually charged programming 
without effectively being blocked out. But this result is unlikely to occur as long as 
parents are empowered to block out all unrated programs. Broadcasters, after all, are not 
insensitive to advertisers, and advertisers will be unlikely to spend their dollars on unrated 
programming if they believe that a substantial number of parents will block such program
ming. Thus, even without the use of a prior restraint, broadcasters will have considerable 
financial incentives to submit all programming to a private industry ratings board (or rate 
it themselves) when they can. In the case oflive broadcasts, they will take whatever steps 
are necessary to guarantee a rating beforehand. Thus, for the vast majority of programming 
that most families want to watch, it will be possible to obtain a rating before broadcast. 
This is especially so if broadcasters are permitted to give news and sports programming a 
special rating without prescreening.52 

This solution is not without costs. Local cable access programming and other 
programs that do not or cannot submit to ratings can still be shown under my proposed 
solution. However, they will not be picked up in the homes of parents who have blocked 
out all unrated programs. Moreover, my solution will still tend to segregate programming 
that does not submit to prescreening along with programming that remains unrated for 
strategic reasons-for example, sexually explicit and violent programming. This will 
result in a smaller audience for such programming and less advertising revenues. But it 
nevertheless ensures that people who want to watch this programming can have access to 
it, and at any time of day. In this, sense it is more consistent with First Amendment values 
than the alternative. 

IX. THE V-CHIP AND THE DELEGATION OF 
INFORMATIONAL FILTERING 

So far, I have spoken only about the constitutional issues raised by the V -chip. Yet the 
deeper problems that the V -chip raises lie elsewhere, and it is likely that these problems 
are not constitutionally cognizable ones. They concern the power over individual thought 
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and national culture that arises with increasingly powerful fonns of delegation of infor
mational access. This problem is by no means new. Delegation ofinfonnational access has 
always existed in one fonn or another. But my concern is that, in the Infonnation Age, the 
shape of culture will increasingly be determined by those persons and organizations that 
organize, filter, and present information for others and to others. I fear that neither the 
proponents nor opponents of the V -chip fully grasp this fact. Although these features 
already exist in the world we now inhabit, they will surely be magnified in the world we 
now enter. 

The regulatory apparatus surrounding the V -chip will work an enormous new 
delegation of infonnational filtering to bureaucratic institutions, whether operated by the 
federal government or by private industry.53 This new bureaucracy will be entrusted with 
the task of devising and implementing filters for virtually all of the television programs 
available in the United States. It will have to detennine both the salient characteristics of 
all programming and evaluate which programs fit within the boundaries defined by these 
characteristics. These characteristics and these evaluations will in tum be employed by 
viewers and, more importantly, by advertisers, cable providers, video rental stores, public 
libraries, television production companies, writers, composers, and directors. As these 
evaluations become commonly employed, further choices and social arrangements will 
then be organized around them. In this way, the divisions of the cultural and informational 
world created by the custodians of the V -chip, however innocent, will be amplified 
throughout our culture, shaping and skewing the social world in unforeseen ways. It is 
possible that we shall have nothing to fear from these effects. But it is equally likely that 
there is much to fear. It is probable that some version of these effects is inevitable. But it 
is certain that no particular version is inevitable. 

Filtering mechanisms are not neutral means of organization, blocking, and selection. 
They have important effects on what kinds of materials are subsequently produced and 
how social arrangements are subsequently organized. People who produce and receive 
information respond to and organize their lives around the existing fonns of filtering. I do 
not yet know the many ways that the filtering mechanisms devised for the V -chip will 
affect our culture. Indeed, I am quite sure that we will not be able to recognize them for 
many years after they have already taken hold. All I can do here is offer the most minor 
examples of mechanisms that may have major consequences. 

I want to focus on three basic kinds of effects. The first has to do with what char
acteristics are salient in forming categories-for example, bad language or nudity. The 
second has to do with coarseness-how fine-grained the filtering categories are. The third 
concerns equivalency-what kinds of things are seen as parts of equivalent categories. 
These factors overlap, but they are also distinct. Two ratings systems can be equally 
coarse and yet view different characteristics as salient. Moreover, two ratings systems can 
be equally coarse and view different sorts of things as equivalent in each category. 
Consider two ratings systems that each have only two categories. The first system holds 
that any profane language or any mention of contraception places a program in the adult 
category, while the second includes only profanity. The two systems are equally coarse, 
but they have different senses of equivalency. In the first system, profanity and discus-
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sions of contraception are treated alike as inappropriate for children; in the second system 
they are treated differently. 

The first problem of any ratings system is what characteristics count in making 
programming unsuitable for children. The industry television ratings system in effect 
since January 1997 focuses on the categories of sexual content, nudity, violence, and 
profane language; these factors basically track the considerations currently employed by 
the Motion Picture Association of America (MPAA) ratings system. 54 Racist, sexist, and 
homophobic depictions are not specifically included as salient categories. Yet if parents 
are concerned with what their children pick up from television, they might be particularly 
concerned whether their children are picking up habits of intolerance. The harm to our 
children from these influences, one might think, would be equally as great as the harm 
from exposure to sex, violence, and bad language. And both sets of criteria involve 
content-based distinctions. 

It is even less likely that an FCC-appointed television advisory committee would 
code for racist, sexist, or homophobic expression. The Telecommunications Act of 1996 
expressly states that ratings systems are to avoid political and ideological categoriza
tions. 55 Such a commission would probably argue that coding or blocking programming 
as racist, sexist, or homophobic would give the unmistakable appearance of political 
favoritism. 

Nevertheless, this objection reveals the problems that already exist with a system of 
ratings organized around depictions of sexual conduct, violence, and profanity. The choice 
to protect our children from these things rather than others cannot be said to be truly 
apolitical, even if it can be assured to be mainstream. While overt expressions of homo
phobia are likely to remain uncoded, overt homosexual expressions of affection will 
probably be among the first to be coded as inappropriate for children. The social equality 
of homosexuals is currently a political hot potato, and one is quite sure in which direction 
this particular potato will get dropped. 

Coding for violence and for homophobia both involve content-based distinctions 
of subject matter. One might object that coding for violence, unlike homophobia, is 
viewpoint neutral, and therefore less controversial. But the example of homosexuality 
shows how tenuous the distinction between subject matter and viewpoint neutrality can be 
in practice. Simple, ordinary demonstrations of affection between gays-the kind that 
would pass unnoticed between heterosexuals-are important means of showing the 
normalcy of gay lives and the commonality of their basic concerns with those of straight 
audiences. Yet these displays are more likely to be judged unsuitable for children while 
negative portrayals of gays will pass unfiltered by the system. 

In any case, the very assumption that exposure to racist messages is less harmful to 
our children and our community than exposure to violence already carries considerable 
political freight. Although coding for violence but not for racism seems to exclude political 
and ideological controversy, it does not avoid politics or ideology. Rather it installs them 
in the very process of coding. The actual practice of political and religious "neutrality" 
will be achieved by the selective avoidance of topics; it will produce the appearance but 
hardly the reality of apolitical judgment. 

My point in raising these difficulties is not to call for the coding of racist expres-
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sions. It is rather to note the politics implicit in a coding system that focuses on violence 
and indecency to the exclusion of other factors. Coding for racist messages, whatever its 
constitutional problems, would prove very difficult in practice. Often racial stereotypes 
are used in ironic ways, in which it is difficult to tell their actual meaning, much less their 
long term effects. Black-oriented comedy shows like In Living Color and Martin routinely 
employ exaggerated racial stereotypes of minorities. It is difficult to know where one 
would begin in classifying this material. 

What advocates of rating systems may not realize, however, is that similar problems 
apply to depictions of violence. Violence is often used to show a character in a bad light or 
to punish the wicked and the violent. Much violence is portrayed in a cartoon like fashion. 
The many ways in which violence can be depicted, and the many social meanings it can 
convey, underscore that, like racist expression, there will be no easy way to code it. 

Many people would probably be content with a ratings system that, even if not 
guaranteed to be nonideological, would at least be doggedly centrist. That is probably the 
best reason to have an industry-sponsored ratings system, which will cater to the tastes 
(or, more appropriately, the fears) of advertisers. Of course, it is hard to know whether 
this is cause for rejoicing. In any case, industry-developed ratings will not be unaffected 
by politics. Any industry-developed ratings system must still be approved by the FCC. 
Moreover, it is likely that future politicians will attempt to make political hay by bashing 
any industry ratings system and threatening a government takeover. To be sure, such a 
threat would be of dubious constitutionality, but constitutional proprieties about the First 
Amendment have rarely deterred the pontifications of American politicians. Just as Senator 
Dole attempted to boost his 1996 campaign for the presidency by denouncing the wicked
ness of Hollywood, pseudopopulists of the future will discover an irresistible temptation to 
denounce whatever ratings system emerges as toothless and sinful, endangering the lives 
of our children and the future of America. Thus, even though the industry has adopted 
its own system, the eventual result may still be heavily politicized. The use of industry
developed ratings is only the lesser of two considerable evils. 

Coarseness of the ratings system is a second major concern. The new industry
sponsored ratings are based on the MPAA motion picture ratings system, yet that ratings 
system is perhaps the best example of how coarseness operates in practice. The MPAA 
currently offers a rating system featuring six categories-Unrated, G, PG, PG-13, R, and 
NC-17.56 Ratings are determined by a panel of full-time employees using a combination 
offactors, including theme, violence, sexual content, and language.57 Because these factors 
are taken together rather than differentiated, motion picture producers face a relatively 
coarse filtering mechanism. In fact, the PG-13 category was added later on because the 
previous system included too much in the PG category.58 

Some effects of the system occur at the far end of the spectrum. Producers know that 
an NC-17 rating will significantly cut into movie sales. Many movie theaters will not 
show NC-17 movies,59 many newspapers and television stations will not advertise them,60 
and they are not carried by major video chains like Blockbuster.61 Hence producers take 
great pains to gain an R rating from the MPAA board, often offering to cut out offending 
materials.62 Although the desire to obtain an R rating may produce self-censorship, 
movies with an NC-17 rating can still be shown to consenting adults. 
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A more curious and perverse effect happens on the other side of the ratings spectrum. 
Although a G rating signifies that a movie is suitable for all audiences, it also tends to 
drive away teenagers and young adults, who are among the most avid consumers of 
movies. As a result, the ratings system produces a perverse incentive to "dirty up" pictures 
to make them attractive to a wider audience.63 Apparently many Americans demand 
genuine family entertainment; they just don't want to have to see it themselves. 

Any system of ratings will produce self-censorship because moviemakers fear 
losing a desired audience. A movie producer has to balance the potential gains that might 
come from a change in content with the loss resulting from a corresponding change in 
movie rating. But the more important coarseness effects occur in the middle ofthe ratings 
spectrum. A ratings system that does not differentiate between sex, violence, and 
profanity will actually encourage the use of all three. For example, suppose that as a result 
of using several four-letter words a movie gains an R rating. At that point the movie 
director has every reason to put in additional sexual content and violence if she believes 
this will increase audience attention, as long as she doesn't cross the line into NC-17. She 
is guaranteed not to lose audience share because of a change in rating but she can hope to 
gain audience share by strategically increasing sexual or violent content. As a result, 
movies in the middle range of ratings may tend to get progressively more violent and more 
sexually explicit at the same time. 

If the current V-chip system uses ratings as coarse as the MPAA, we can expect that 
the broadcast world will display similar effects. The MPAA ratings resemble the anthropol
ogist's two basic categories of the sacred and the profane. There is a category of that which 
is suitable for children (taking the role of the sacred) and a category in which everything 
else-violence, bad language, nudity, homosexuality-gets thrown in indiscriminately 
(the profane).64 What is profane is then subdivided not by kind of expression but by 
degree of profaneness, resulting in a world consisting of what is sacred, a bit profane, a 
lot profane, and seriously profane. 

By contrast, if substantive categories are increasingly differentiated-for example 
into three separate categories of language, sexual content, and violence, with ratings from 
1 to 5 in each category-the ratings system produces a different set of incentives. It may 
pay for the director to produce a film with increased violence but not sexual content, and 
vice versa, because a change at the margins is better reflected in the ratings system. Of 
course, the more categories are added, the more difficult it becomes for parents to operate 
the system. As noted earlier, one of the most important constraints on the V -chip system 
will be ensuring ease of use to technologically challenged adults. So the result is likely to 
be a compromise between coarseness and adequacy of ratings. 

The July 10, 1997 compromise (entered into by all of the networks except NBC) 
looks, at first glance, like a move away from the MPAA model to something more like the 
separate category-based system described above. In fact, it is not substantially less coarse 
than the original MPAA-inspired ratings system. There are still only four categories for 
nonchildren's programming-TV-G, TV-PG, TV-14, and TV-M. The compromise plan 
merely offers the viewer the rationale for the choice of category. For example, "moderate" 
violence or "some" sexual situations are sufficient to garner a TV-PG rating, "intense" 
violence or "intense" sexual situations gain a TV-14 rating, and "graphic" violence or 
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"explicit" sexual situations produce the dreaded TV-M rating.65 But under the current 
plan, a parent cannot set the V -chip to let in programs with "graphic violence" but not 
more than "some" sexual situations. She must choose either to blank out all programs 
rated higher than TV-PO (for whatever reason) or only programs rated TV-M (for what
ever reason). To move to a truly more fine-grained system, the industry would have to 
consent to make the levels of violence, sexual content, coarse language, or sexually 
suggestive dialogue fully independent ratings categories. 

A third and final set of problems with any ratings system concerns equivalency. 
Even after the basic categories are determined, any ratings system will have to decide 
what gets coded within each category. More important for present purposes, it will have 
to decide what gets coded as possessing equal levels of inappropriateness. Like decisions 
about the categories themselves, these decisions cannot avoid political controversy; they 
are likely to have wide-ranging effects. 

Take, for example, discussions of homosexuality or of safe sex as a means of 
preventing AIDS. How should these be coded in a ratings system? And what should they 
be coded as equivalent to? Some parents would see a big difference between such discus
sions and a sexually titillating love scene, while other parents would find both categories 
equally unsuitable for people under the age of eighteen. Now imagine a made-for-television 
movie that depicts a fictional cover-up by the church hierarchy of child abuse allegations 
made against Catholic priests, and a movie in which Freddy Krueger murders a hapless 
teenage couple having sex in the woods at midnight. It is not difficult to imagine different 
groups of parents disagreeing heatedly about the relative inappropriateness for children of 
these two examples. 

Questions of equivalency severely test any facade of political neutrality. Does the 
ratings system regard two men kissing as equivalent to a woman being raped or another 
being slashed with a knife? Does the system regard a discussion of contraception as more 
or less inappropriate than a discussion of drug use? Whether or not we regard these events 
as really being different in kind is irrelevant. What is important is whether the ratings 
system makes them equivalent, by coding them as equally appropriate or inappropriate for 
children. Once materials are coded as equivalent, they become equivalent for all purposes 
for which the ratings system is used. And, make no mistake, the ratings system will be 
used for purposes other than its designers intended. 

Advertisers deciding where to invest their dollars, video rental stores purchasing 
and organizing inventory, parental groups demanding tighter controls on undesirable 
programming, and consumers searching for suitable entertainment will not easily be able 
to differentiate within categories created by a ratings system. They will not have to. 
Rather, they will use the ratings system to avoid having to engage in such differentiations. 
They will rely on the categories already provided to choose what to purchase, what to 
watch, what to protest, and what to invest in. The ratings system will come ready-made as 
a division of the programming universe, and the efficiency and ubiquity of the system will 
make its distinctions real in practice. 

Just as parental groups today do not watch NC-17 movies before protesting their 
inclusion in suburban movie complexes or local video stores,66 people will use the televi
sion ratings system as a guide to the content of rated programming. The categories 
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produced by a ratings board, whether public or private, will be the key informational filters 
that others will use to organize their decisions, whether monetary, political, or aesthetic. 

Nevertheless, it is possible that events will play out quite differently. If cable 
bandwidth is expanded-for example, through digital delivery systems-there may be 
room for several different ratings systems. Groups like the Christian Coalition may offer 
their own ratings system using V -chip technology, employing their own conception of 
what is family-friendly and what is not. Consumers can then subscribe to the ratings 
system of their choice, much as they now subscribe to magazines like TV Guide. Moreover, 
an explosion of space on cable systems promises the possibility of filtering systems based 
on any number of programming criteria. The only limitation upon would-be filterers is their 
ability to catalogue and categorize the millions of hours of materials that will eventually 
exist for television, and their ability to gain sufficient market share to underwrite the costs 
of rating this material. 

We do not yet know whether the economy will produce and support a wide variety 
of V -chip ratings systems. There may be economies of scale in producing a commercially 
viable ratings system. If so, then the number of ratings systems that can survive will be 
quite small, and the results will not be too dissimilar from what I have described above. But 
the more interesting possibility is that ratings systems and related forms of media filters can 
and will proliferate. Consumers will be able to insulate themselves in increasingly special
ized programming universes. By delegating their choices to specialized media filtering 
companies, they can filter out the great mass of programming to focus narrowly on their 
own special interests. Some, I suspect, will see this as the ultimate vindication of autonomy. 
Others will mourn the loss of a common televisual culture. In any case, this scenario 
produces effects completely opposite of the first. Instead of a single filtering system (or a 
handful of systems) uncannily structuring and skewing thought and culture, the alternative 
scenario imagines an increasingly fractured community of individuals fixated on their 
personal programming universe and increasingly oblivious to everything else. 

Standing as we are, still in the infancy of the Information Age, it is impossible to tell 
how events will play out. But we can already appreciate the deep irony of our situation. The 
call for the V -chip, like the call for censorship of the Internet, stems from a sincerely felt 
anxiety that our culture is spinning out of control and an earnest desire to strike back at 
those new technologies thought to form part of the cause. The promotion of the V-chip as 
the solution to this cultural anxiety is at once appropriate and perverse. It is appropriate 
because it uses technology to fight the perceived effects of technology. It is perverse in 
that, like all other technologies before it, our submission to it is destined to have immea
surable and unexpected consequences. 

The inevitable emergence of filtering organizations, whether public or private, 
underscores the importance of distinguishing between delegation and choice-the 
distance between the informational future that awaits us and the attractive homilies of 
autonomy and personal empowerment now used to describe it. We are on the verge of 
installing a series of new filtering mechanisms that will transform the most important 
systems of mass communication available to us. We do this to satisfy the concerns of 
parents and the ambitions of politicians. But as we do this, we might be well advised to 
stop for a moment and try to imagine what is as yet unimaginable-the profound though 
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unintended effects of this potent combination of bureaucracy and technology on the health 
of our democracy and the evolution of our culture. 
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