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This chapter highlights several instances in which the U.S. Federal Communications Commission (FCC)

could have used empirical research and peer review to achieve an accurate measure of whether a

telecommunications market operates competitively. It argues that sensitivity to politics, deregulatory

zeal, and wishful thinking motivated the FCC to refrain from engaging in results-driven decision-

making despite its legal obligation to serve the public interest and generate a complete evidentiary

record. For example, the FCC has used statistics to support the conclusion that ample facilities-based

competition exists in broadcast, broadband, and wireless markets that it can further reduce limitations

on the market penetration of a single owner, approve multibillion dollar, market-concentrating

mergers, and claim that the United States continues to bene�t from best-in-class access to

telecommunications services.

Despite its legal obligation to serve the public interest  and generate a complete evidentiary record,  the

Federal Communications Commission (FCC) frequently cannot resist the temptation to engage in results-

driven decision making. Rather than rely on empirical evidence to support its decisions,  which would pass

peer review by independent third parties, it appears that FCC managers sometime identify the desired policy

outcome even before the agency solicits and analyzes �lings of interested parties.

1 2

3

Too often the FCC’s decision-making process has become “a morass or partisanship, pseudo-science, fuzzy

math, creative interpretation of economic principles and legal concepts, selective interpretation of the facts,

innovative collection of statistics, and �awed thinking.”  The FCC has used questionable and unveri�able

statistics primarily to support decisions to abandon or streamline regulations in light of su�cient and

sustainable competition. For example, the FCC has used statistics to support the conclusion that such ample

facilities-based competition exists in broadcast,  broadband,  and wireless markets  that it can further

reduce limitations on the market penetration of a single owner,  approve multibillion dollar, market-

concentrating mergers,  and claim that the United States continues to bene�t from best-in-class access to

telecommunications services.
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Normal governmental checks and balances have not always detected and reversed instances where the FCC

has deliberately or inadvertently failed to compile a credible record. Many reviewing courts gladly defer to

the FCC’s “expertise” rather than appear to second-guess, or to legislate from the bench in highly technical
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matters.  Some courts also allow the FCC to extend its regulatory wingspan by claiming “ancillary

jurisdiction”  to oversee practices that do not trigger a direct statutory mandate, but which arguably �t

within a broad conferral of jurisdiction to achieve public interest goals relating to the activities of ventures

using wire and radio communications.

11p. 144
12

Additionally, the Supreme Court has ruled that absent a legislative mandate requiring the FCC to act guard

against anticompetitive practices, courts lack jurisdiction to order remedies the FCC has refused to

impose.  One court accepted the FCC’s arguments that data about commercial ventures’ decisions not to

provide broadband service in speci�c localities constituted a business trade secret, like key food and

beverage recipes, thereby prohibiting the FCC from public disclosure.  Arguably, a carrier’s decision not to

serve a speci�c locality serves as a strong indication of market failure requiring heightened scrutiny in view

of the legislative goal of achieving universal access to basic and advanced telecommunications services. Too

often, the FCC reaches policy conclusions based on statistical interpretations that do not make sense, and do

not have corroboration through peer review, a process that the FCC has a conditional obligation to use,  but

rarely does so.

13

14
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This chapter identi�es several instances where the FCC could have used empirical research and peer review

to achieve a true sense of whether a telecommunications market segment operates competitively. The

chapter concludes that sensitivity to politics, deregulatory zeal, and wishful thinking motivate the FCC to

abandon regulatory oversight. Too many FCC decisions use �awed fact �nding and analysis, excessively rely

on advocacy documents generated by researchers sponsored by major stakeholders, and reach conclusions

unsupported by evidence. The chapter also suggests ways the FCC could have avoided judicial reversal if it

had used accepted social scienti�c practices, compiled a complete evidentiary record, and reviewed the facts

with an open mind.

A Partisan and Politicized Agency

Congress created the FCC as an expert and independent regulatory agency with an obligation to implement

congressional intent, but also to determine how to serve the public interest.  Many of the key sta�,

including the core group of advisors to the FCC commissioners, are not civil service employees, but acquire

employment as appointees for a limited period. Increasingly, FCC commissioners select advisors with

experience on Capitol Hill, as FCC counsel or advisors to individual senators and representatives, in light of

the increasingly politicized nature of the votes commissioners cast on policy matters.

17

18

Even with such a political umbrella, one would think the FCC could use its considerable sta� resources to

undertake a professional and thorough analysis of public policy issues, as augmented by data collection

and solicitation of comments from interested parties. Instead, the FCC relies almost exclusively on

stakeholder data reporting as well as on comments and research �nanced by these groups. The FCC does not

generate much internal policy analysis, nor does it typically sponsor such research from neutral third

parties. Additionally the FCC refrains from collecting data it considers intrusive or burdensome, and takes

pains to redact or refrain from disclosing data that the reporting parties consider proprietary,  or

qualifying for trade secret protection.

p. 145

19

20

The FCC’s inability to collect and analyze data, without the assistance of the businesses it regulates, casts

doubt on the credibility of the commission’s �ndings. Rather than compile and disclose statistics with an

open mind whether the data will support a preferred conclusion, the FCC appears to frame and interpret

statistics to corroborate the view that the commission can continue on its deregulatory glide path, approve

any merger application despite its market concentrating e�ect, and report to Congress that almost every

sector in the telecommunications industry o�ers US consumers best-in-class services with superior

accessibility and a�ordability. The FCC can overstate the degree of competition and achievement of its

public interest service mandate largely because it relies on the comments and other �lings of stakeholders

who share its interest in touting what a great job it has done in serving the public interest.
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Regulatory Forbearance

Justifying a Desired Outcome with Stakeholder-Submitted Data and
Statistics

As authorized by Section 10 of the Telecommunications Act of 1996, the FCC, on its own initiative, or based

on a stakeholder’s application, shall forbear from regulating when justi�ed by marketplace conditions and

the public interest.  Incumbent telephone companies have aggressively sought such deregulation based on

the simple premise that they face facilities-based competition. For the FCC to comply with Section 10 of the

1996 Act, the FCC must compile empirical evidence that corroborates the applicants’ assertions about the

existence of robust and sustainable competition. Instead, the FCC has relied on the prospect of competition,

or based its decision to deregulate on market entry by as few as one facilities-based carrier.

21

In 2005 the FCC partially granted Qwest’s request to forbear from applying price cap, rate of return,

tari�ng, and sixty-day discontinuance regulations for interstate mass market exchange access services and

mass market broadband Internet access services in Omaha, Nebraska. The FCC expressed its willingness to

eliminate traditional regulatory safeguards when true and robust facilities-based competition exists:

“Through this Order, we show that we are ready and willing to step aside as regulators and let market forces

prevail where facilities-based competition is robust.”  Even as it recognized that robust facilities-based

competition did not really exist,  the FCC nevertheless o�ered some deregulatory relief.

p. 146 22

23

24

The FCC later thought to consider whether facilities-based competition exists for all necessary elements,

including the �rst and last mile links to users. Based on that consideration and new-found interest in

incumbent and market-entrant market share, the FCC has recently rejected some forbearance petitions,

even for major urban areas most likely to have the greatest degree of competition.25

Verizon appealed the FCC’s rejection of forbearance petitions based on the perception that the FCC used

di�erent evaluative criteria for assessing the su�ciency of competition. The DC Circuit Court of Appeals

agreed that the FCC had to explain in greater detail how and why it changed its evaluative criteria. This case

highlights a remarkable paradox: in 2005 the FCC could use the prospect of facilities-based competition,

based on market entry by a single cable television competitor, to justify some regulatory forbearance of the

incumbent carrier’s local business services in Omaha, Nebraska. Two years later, the FCC decided to

consider more thoroughly whether such competition could remain sustainable, even for the largest cities in

the United States. This decision to require clearer evidence of competition triggered a judicial remand.

How the FCC treats regulatory forbearance petitions shows that it has not established clear and consistent

evidentiary requirements.  The FCC initially got away with using quite general, nonspeci�c indications that

competition might exist, without any proof that such competition would prove longstanding and o�er

consumers real service alternatives. Subsequent e�orts to require more granular and speci�c evidence of

competition triggered a remand based on the FCC’s failure to provide su�cient notice and explanation for

its change in evidentiary requirements.

26

27

The Absence of an Antitrust Remedy

In two cases, the Supreme Court has all but eliminated the possibility that a court can o�er a remedy to

anticompetitive practices should the FCC fail to do so. The court has concluded that because industry sector-

speci�c legislation provides the FCC with authority to craft regulatory remedies, when the FCC refuses to

act, presumably based on the existence of su�cient and sustainable competition, appellate courts have no

legal basis for imposing additional antitrust safeguards, because the FCC has in e�ect determined that one

carrier has no duty to deal with actual or prospective competitors.28

The Supreme Court’s deference to the FCC has gone so far as to allow an incumbent carrier to o�er end users

lower retail rates than the wholesale rate it charges competitors, an apparent predatory and anticompetitive

practice commonly referred to as a price squeeze.  In 2003, several Internet service providers (ISPs) �led

suit against Paci�c Bell Telephone Co., contending that it attempted to monopolize the market for digital

subscriber line (DSL) broadband Internet access by creating a price squeeze requiring ISP competitors to pay

a higher wholesale price than what Paci�c Bell o�ered on a retail basis to consumers. Both the District Court

p. 147

29
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and the Ninth Circuit Court of Appeals agreed that the ISPs could present their price squeeze claim, despite

the Supreme Court’s Trinko decision that severely constrained the scope of antitrust remedies in lieu of, or

in addition to FCC regulatory safeguards.

The Supreme Court assumed that Paci�c Bell had no duty to deal with any ISPs based on the FCC’s premise

that ample facilities-based competition exists and on the FCC’s refusal to order any remedy even when

presented with clear evidence that Paci�c Bell o�ered retail users rates below wholesale rates o�ered to

competitors. But for a voluntary concession to secure the FCC’s approval of AT&T’s acquisition of BellSouth,

the court noted that Paci�c Bell would not even have a duty to provide ISPs wholesale services. The court

agreed to hear the case to answer whether ISP plainti�s can bring a price-squeeze claim under Section 2 of

the Sherman Act when the defendant carrier has no mandatory duty to deal with the plainti�s. The lower

courts concluded that the Trinko precedent did not bar such a claim, but the Supreme Court reversed this

holding.

On procedural grounds, the Supreme Court’s decision upbraided the ISP plainti�s for changing the nature of

their claim from a price squeeze to one characterizing Paci�c Bell’s tactics as predatory pricing, a practice

where one competitor charges below-cost rates with an eye toward driving out competitors after which

rates can rise. On substantive grounds, the court noted that a new emphasis on predatory pricing would

have required determination whether the retail price was set below cost, a claim the ISPs did not make.

The court determined that the case did not become moot, because of the change in economic and antitrust

arguments. However the decision evidenced great skepticism whether the ISPs have any basis for a claim,

because in the court’s reasoning the ISPs failed to make a claim that Paci�c Bell’s retail DSL prices were

predatory, and the ISPs also failed to refute the court’s conclusion that Paci�c Bell had no duty to deal with

the ISPs, that is, to provide cost-based wholesale service that typically costs less than retail service. The

court apparently can ignore the voluntary concession AT&T made that created a duty to deal, because that

concession may trigger FCC oversight, but it does not change whether an antitrust duty to deal arises. 

The court reads the Trinko case as foreclosing any antitrust claim if no antitrust duty to deal exists.

p. 148

The Supreme Court remanded the case to the District Court to determine whether the ISP plainti�s have any

viable predatory pricing claim. The Supreme Court expressed the need for clear antitrust rules and

apparently views consumer access to low retail prices—predatory or not—as su�cient reason for courts to

refrain from intervening. The Supreme Court does not seem troubled even if all ISP competitors exited the

market, an event that surely would enable the surviving incumbent carrier to raise rates: “For if AT&T can

bankrupt the plainti�s by refusing to deal altogether, the plainti�s must demonstrate why the law prevents

AT&T from putting them out of business by pricing them out of the market.”30

This case evidences a strong reluctance on the part of the Supreme Court to support any sort of judicial

review over the pricing strategies of carriers and analysis of the FCC’s determinations about the

appropriateness of such prices and the viability of competition. Judicial deference to the FCC and the FCC’s

failure to detect and remedy the price squeeze or predatory pricing surely will result in the near-term

elimination of competition unless ISPs quickly replace expensive leased lines with their own facilities, a

desirable but commercially impractical goal at least in the short term. The FCC’s assumptions about

competition and its viability do not jibe with what incumbent carriers can do to drive competitors out of

business if market entrants do not quickly install all necessary facilities to provide a facilities-based

alternative priced below the incumbent’s retail rates.

Mergers and Acquisitions

With quite rare exceptions, the FCC has approved each and every merger application submitted to it for

review in the last twenty years. The FCC can do so, despite initial opposition typically expressed by one or

more commissioners, by securing “voluntary” concessions from the acquiring company.  In reality,

ventures sweeten their o�er of prospective remedies for potential anticompetitive practices, or excessive

market concentration, based on their assessment of what it will take to secure a majority vote approving the

merger. The �nal FCC order approving the merger can identify the potential for risky vertical and horizontal

market concentration, but dismiss concerns about the potential for adverse impact on competition thanks

to safeguards largely o�ered by the acquiring �rm,  or on some general view that the merged �rm will

more robustly compete with other incumbent �rms.

31

32

33
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Alternatively, the commission approves an acquisition based on general notions that the acquiring and

acquired parties did not compete with each other,  or that using broad market de�nitions, the merged �rm

will not adversely impact the already robustly competitive marketplace. Using the former justi�cation,

the FCC approved the merger of Intelsat and PanAmSat largely on grounds that despite being two of the

world’s largest �xed satellite service providers, Intelsat o�ered international services and PanAmSat largely

served North America.  Using the latter justi�cation, the FCC approved the merger of the only two satellite-

based, premium audio service providers XM and Sirius largely based on the premise that a satellite

monopoly would not harm consumers in light of their access to alternative sources, such as portable music

players, terrestrial radio broadcasting, and compact disks.

34

p. 149

35

36

The FCC allowed AT&T and BellSouth to merge largely on grounds that they did not compete with each other

and based on the following bene�cial outcomes that the $84.5 billion merger would accrue:

• Deployment of broadband throughout the entire AT&T-BellSouth in-region territory in 2007;

• Increased competition in the market for advanced pay television services due to AT&T’s ability to

deploy Internet Protocol–based video services more quickly than BellSouth could do so absent the

merger;

• Improved wireless products, services and reliability due to the e�ciencies gained by uni�ed

management of Cingular Wireless, which was a joint venture operated by BellSouth and AT&T;

• Enhanced national security, disaster recovery and government services through the creation of a

uni�ed, end-to-end IP-based network capable of providing e�cient and secure government

communications; and

• Better disaster response and preparation from the companies because of uni�ed operations.37

In all but one of the above anticipated bene�ts of the AT&T-BellSouth merger, the FCC articulated general,

not easily quanti�able public bene�ts. The inability to measure the bene�ts of this merger contrast with the

FCC’s allegedly steadfast commitment to require merger applicants to bear the burden of explaining with

speci�city how the public bene�ts:

The Commission applies several criteria in deciding whether a claimed bene�t is cognizable. First,

the claimed bene�t must be transaction or merger speci�c (i.e. the claimed bene�t ‘must be likely

to be accomplished as a result of the merger but unlikely to be realized by other means that entail

fewer anticompetitive e�ects’). [Quoting from AT&T Inc. and BellSouth Corporation Application

for Transfer of Control, WC Docket No. 06-74, Memorandum Opinion and Order, 22 FCC Rcd

5662, 5672, (2007)] Second, the claimed bene�t must be veri�able. Because much of the

information relating to the potential bene�ts of a merger is in the sole possession of the

Applicants, they are required to provide su�cient evidence supporting each claimed bene�t to

enable the Commission to verify its likelihood and magnitude. In addition, as the Commission has

noted, “the magnitude of bene�ts must be calculated net of the cost of achieving them.” [Quoting

from AT&T/BellSouth Order, 22 FCC Rcd at 5761] Furthermore, the Commission will discount or

dismiss speculative bene�ts that it cannot verify.

p. 150

38

In one of the only merger applications the FCC did not approve in the last two decades, it stated that

“bene�ts that are to occur only in the distant future may be discounted or dismissed because, among other

things, predictions about the more distant future are inherently more speculative than predictions about

events that are expected to occur closer to the present.”39

AT&T secured FCC approval of the BellSouth acquisition by o�ering concessions and later adding more. In a

letter to the FCC on December 28, 2006, AT&T promised to make available broadband Internet access

service by December 31, 2007, to 100 percent of the residential living units in the AT&T/BellSouth service

regions, rollout of unregulated, �ber-based facilities reaching at least 1.5 million homes, price caps, and

discounting of high-speed data transmission services and conditionally agreeing to comply with

nondiscrimination principles for Internet services. Parties have disputed whether AT&T has achieved its

promises, but the FCC has not investigated or sanctioned the company.
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Relaxed Limits on Vertical and Horizontal Integration

The FCC has incrementally relaxed limits on market penetration by a single company. Once again the FCC

rationalizes such deregulation based on expanded competitive choice, despite evidence to the contrary.

The Third Circuit Court of Appeals, in Prometheus Radio Project v. FCC,  held that the FCC’s decision to

replace its newspaper/broadcast cross-ownership rules with cross-media limits did not violate the

Constitution or Communications Act of 1934, as amended, but that the FCC did not su�ciently justify its

particular chosen numerical limits for cross-ownership of media within local markets. While the court

a�rmed the FCC’s decision to retain the local television ownership rule restricting combinations of the four

largest stations in any market, it held that the FCC’s modi�cation to allow triopolies in markets of eighteen

stations or more and duopolies in other markets was unsupported by the evidence.

40

41

The court also rejected the methodology used by the FCC to assess the degree of competition in broadcast

markets  and used to justify the retention of numerical ownership restrictions: “Yet no matter what the

Commission decides to do to any particular rule—retain, repeal, or modify (whether to make more or less

stringent)—it must do so in the public interest and support its decision with a reasoned analysis.”

p. 151
42

43

Abandoned Wireless Carrier Spectrum Cap

In 2003 the FCC eliminated a cap on the amount of spectrum a single wireless telecommunications carrier

can control, based on a current determination of ample competition: “Measures of market concentration in

the record show a substantial continuing decline in concentration in most local [commercial mobile radio

service] CMRS markets. We �nd that considerable entry has occurred and that meaningful competition is

present, particularly given the presence of such earmarks of competition as falling prices, increasing

output, and improving service quality and options. Speci�cally, concentration in CMRS markets, as

measured by subscriber share, is falling.”44

Since the FCC’s decision, the market has become even more concentrated with the top four carriers

controlling over 90 percent of the market.  Notwithstanding such concentration and clear evidence that the

carriers rarely change their rates or di�er in what they charge retail customers, the FCC regularly claims

that the wireless marketplace remains robustly competitive.

45

46

In only one case did the FCC even seek to ensure that incumbent carriers comply with common carrier

responsibilities to operate open networks, as opposed to the general practice of o�ering limited, “walled-

garden” access to carrier- or handset manufacturer–selected content. The FCC established an “Open

Platform” requirement for a 22 MHz block of highly desirable 700 MHz spectrum made available for auction

in the conversion from analog to digital broadcast television. The winning bidder must allow consumers to

use the handset of their choice and download and use any applications, subject to certain reasonable

network management conditions that allow the licensee to protect the network from harm:

Although we generally prefer to rely on marketplace forces as the most e�cient mechanism for

fostering competition, we conclude that the 700 MHz spectrum provides an important opportunity

to apply requirements for open platforms for devices and applications for the bene�t of

consumers, without unduly burdening existing services and markets. For the reasons described

below, we determine that for one commercial spectrum block in the 700 MHz Band—the Upper

700 MHz Band C Block—we will require licensees to allow customers, device manufacturers,

third-party application developers, and others to use or develop the devices and applications of

their choice, subject to certain conditions.

p. 152
47

The unfettered ability of incumbent carriers to acquire additional spectrum forecloses market entry by

additional carriers that could generate more facilities-based competition and possibly reduce the

substantial percent market share held by four national carriers. However, in the most recent opportunity for

market entry incumbents AT&T and Verizon spent $16 billion of the $19.6 billion collected by the US

government.48
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Appellate Courts and the FCCʼs Lack of Empiricism and Peer Review

Appellate courts signi�cantly vary in the degree to which they require the FCC to demonstrate the collection

and fair-minded analysis of empirical data. One cannot easily square the following two judicial statements.

On the one hand, a court has declared that it has “not hesitated to vacate a rule when … the [FCC] has not

responded to empirical data or to an argument inconsistent with its conclusion.”  On the other hand, a

court readily deferred to the FCC’s expertise and judgment noting the Commission should have “necessarily

wide latitude to make policy based on predictive judgments deriving from its general expertise.”

49

50

The Supreme Court appears to support signi�cant deference to the FCC’s expertise. In circumstances where

one cannot predict with certainty the outcome of a decision—for example, to allow common ownership of

broadcast stations by a newspaper operator in the same locality or to require divestiture—the court typically

will defer to the FCC’s judgment: “In such circumstances complete factual support in the record for the

Commission’s judgment or prediction is not possible or required; ‘a forecast of the direction in which future

public interest lies necessarily involves deductions based on the expert knowledge of the agency.’”51

In National Cable & Telecommunications Association v. Brand X Internet Services,  a majority of the Supreme

Court endorsed the FCC’s information service classi�cation for cable modem service. Using the Chevron

standard,  which supports deferral to administrative agency decision making that reasonably interprets

and implements statutory language,  the court cleared the way for the FCC to create a lightly regulated

information service “safe harbor” for wireline and wireless broadband access services.

52

53

54

A majority of the Supreme Court agreed that the FCC could reasonably have concluded that cable modems

solely provide an information service, despite the use of telecommunications to link subscribers with

content. Accordingly the Court reversed the Ninth Circuit Court of Appeal’s prior determination that a

separate and identi�able telecommunications service element existed on grounds that the Chevron

precedent supports the FCC statutory construction: “A court’s prior judicial construction of a statute trumps

an agency construction otherwise entitled to Chevron deference only if the prior court decision holds that its

construction follows from unambiguous terms of the statue and thus leaves no room for agency

discretion.”  The court concluded that the Communications Act, as amended by the Telecommunications

Act of 1996, contained ambiguities as to whether cable companies o�ered telecommunications in

conjunction with their cable modem service.

p. 153

55

The majority used several analogies to support the view that the FCC lawfully could ignore or subordinate

the telecommunications function. The majority’s analogies provided examples where a venture o�ers a

number of services, many of which combine into a consolidated o�ering and others that are made available,

but are not essential. In the former, the majority noted that car dealers sell cars and not a collection of

integrated components, such as steel frames and carpeting. In the latter analogies, the majority noted that a

pet store might o�er dog leashes in addition to puppies. Because ambiguity exists as to the functional

integration or separateness of telecommunications, the Supreme Court majority gladly deferred to the FCC.

The nature and scope of integration between telecommunications and information processing “turns not on

the language of the [Communications] Act, but on the factual particulars of how Internet technology works

and how it is provided, questions Chevron leaves to the Commission to resolve in the �rst instance.”  While

engaging in the use of “warring analogies”  the majority would prefer the FCC use its technical expertise to

determine congressional intent.

56

57

In a dissenting opinion, Justice Scalia did not agree that the FCC could lawfully and practically treat the

telecommunications link as not separable from the predominant information processing services provided.

He disputed the FCC’s view that cable television companies do not provide a telecommunications service

when linking subscribers physically apart from the content they access.  Justice Scalia used pizzerias and

pizza delivery for his primary analogy and asserted that one could not ignore the fact that pizza baking and

pizza delivery constitute two separate elements of the pizza business: “It is therefore inevitable that

customers will regard the competing cable-modem service as giving them both computing functionality

and the physical pipe by which that functionality comes to their computer—both the pizza and the delivery

service.”

58

59

The use of simplistic, but competing analogies within Supreme Court opinions demonstrates how experts in

the law struggle to conceptualize converging telecommunications and information processing technologies.

The Supreme Court’s decision has provided the legal foundation for the FCC to reclassify telephonep. 154
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company provision of Internet access via Digital Subscriber Lines as an information service despite having

previously identi�ed a discrete and stand-alone telecommunications service component. Apparently the

desire to achieve deregulatory parity trumps the need for consistency in interpretation of terms created by

the Telecommunications Act of 1996.  Justice Scalia chided the majority for its undiscerning acceptance of

an FCC bureaucratic sleight of hand that changes the facts to achieve an outcome not contemplated by law.

60

In a case involving the potential harmful e�ects of “�eeting expletives” on children, the Supreme Court

expressed tolerance for the FCC’s need to make policies and rules despite the lack of, and possible inability

to generate empirical data to support the FCC’s decision:

There are some propositions for which scant empirical evidence can be marshaled, and the

harmful e�ect of broadcast profanity on children is one of them. One cannot demand a multiyear

controlled study, in which some children are intentionally exposed to indecent broadcasts (and

insulated from all other indecency), and others are shielded from all indecency. It is one thing to

set aside agency action under the Administrative Procedure Act because of failure to adduce

empirical data that can readily be obtained…. It is something else to insist upon obtaining the

unobtainable. Here it su�ces to know that children mimic the behavior they observe—or at least

the behavior that is presented to them as normal and appropriate. Programming replete with one-

word indecent expletives will tend to produce children who use (at least) one-word indecent

expletives. Congress has made the determination that indecent material is harmful to children, and

has left enforcement of the ban to the Commission. If enforcement had to be supported by

empirical data, the ban would e�ectively be a nullity.61

Absent clear evidence that the FCC has deliberately suppressed, dismissed, or otherwise ignored data that

con�icts with its policy decision, courts appear willing to rely on the FCC’s predictive judgments even if they

are based on assumptions and predictions rather than empirical data. Accordingly, the FCC has to act in

obvious disregard for the available evidence as it did, for example, in a matter assessing the ability of

broadband service providers using the electric power grid, to operate without causing harmful interference

to licensed users of radio spectrum. In American Radio Relay League, Inc. v. FCC,  the DC Circuit Court of

Appeals determined that the FCC did not comply with the Administrative Procedure Act when it redacted

studies on which it relied in promulgating rules and when the Commission failed to provide a reasoned

explanation for its choice of an extrapolation factor for predicting how quickly broadband over powerline

(BPL) emissions attenuate or weaken.

62

p. 155

While a�rming some of the FCC’s rules, the court agreed that the FCC did not provide a reasonable

opportunity for public comment on unredacted sta� technical studies on which it relied to promulgate

certain rules. The court ordered the FCC to make the studies part of the rulemaking record, while also

providing a reasoned explanation on its choice of an extrapolation factor.  The court rejected the FCC’s

rationale for not disclosing in its entirety technical studies that formed the basis for its technical rules:

63

The Commission has chosen to rely on the data in those studies and to place the redacted studies in

the rulemaking record. Individual pages relied upon by the Commission reveal that the unredacted

portions are likely to contain evidence that could call into question the Commission’s decision to

promulgate the rule. Under the circumstances, the Commission can point to no authority allowing

it to rely on the studies in a rulemaking but hide from the public parts of the studies that may

contain contrary evidence, inconvenient quali�cations, or relevant explanations of the

methodology employed. The Commission has not suggested that any other con�dentiality

considerations would be implicated were the unredacted studies made public for notice and

comment.64

Similarly the FCC may lose judicial support when it refuses to act in a manner supported by evidence

submitted by interested parties and instead bases its decision on countervailing evidence for which it has

made no explicit empirical �ndings. In Qwest Corp. v. FCC,  the Tenth Circuit Court of Appeals remanded to

the FCC a decision to o�er universal service subsidies to telephone companies serving rural or urban areas

using a single benchmark for identifying areas where costs of service exceeded a national average by at least

135 percent. Because various parties in the proceeding submitted information showing di�erences in rural

and urban costs, which the FCC appeared not to consider, the court concluded that the “FCC has not

provided an adequate basis for us to review the rationality of [its benchmarking decision]. It has not

65
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explained or supported its decisions adequately and therefore has acted arbitrarily and not in accordance

with [applicable law.]”66

Conclusion

The FCC frequently perceives political, budgetary, and public relations bene�ts in projecting the best-case

scenario outcome of a deregulatory decision or merger approval. This motivates the FCC to overstate the

degree of existing and prospective competition and the bene�ts in abandoning regulatory oversight. FCC

commissioners and senior sta� understand that congressional oversight hearings, including ones

determining the commission’s budget, have a friendlier tone when FCC representatives can deliver positive

news and statistics to con�rm the merit of marketplace self-regulation. When the FCC has to acknowledge

market domination, market failure, or the lack of competition, it risks losing such a positive reception, even

if regulation or merger disapproval would serve the public interest.

p. 156

Imposing regulation, slowing down the speed of deregulation, and taking steps to remedy market failure

typically anger some stakeholders, particularly incumbent �rms with the resources to act on their

frustration. With millions of dollars available to support deregulatory advocacy, incumbent �rms have the

�nancial wherewithal to frame the debate so that the best-case scenario appears real, not just plausible. FCC

managers pragmatically realize that deviating from this party line risks congressional and major

stakeholder displeasure, because stakeholders favoring deregulation frame ongoing government oversight

as job killing and otherwise harmful to the public interest.

A fair-minded assessment of credible data on the telecommunications marketplace would conclude that not

all sectors have become robustly competitive. Based on this evaluation of the evidence, the FCC might not

have the basis for accelerating or continuing to deregulate. Indeed the FCC might have to consider remedies

designed to promote competition, rather than simply reduce regulations that stakeholders do not want to

abide.

Consider the consequences if the FCC reimposed a wireless carrier spectrum cap as proposed by rural

carriers and other parties  as a means to stimulate market entry, competition, lower rates, more

employment, and greater innovation. Doing so would constitute an acknowledgement that the wireless

marketplace has become too concentrated and in turn less competitive. Absent a set-aside of spectrum for

market entrants, or a cap on the amount incumbent carriers can control, any additional spectrum made

available for wireless services will largely be acquired by incumbents. The auction of freed-up UHF

television spectrum corroborates this assertion. Incumbent carriers acquired most of the newly available

spectrum ostensibly to meet growing demand.  But an equally plausible argument casts incumbent carriers

as motivated primarily to “warehouse” spectrum, that is, to control it and keep it away from market

entrants who would reduce incumbents’ shared domination of the marketplace and generate more

facilities-based competition. Additionally, the FCC can deliver more funds to the national treasury when it

auctions o� spectrum free of any encumbrance, such as a duty to provide common carrier access, or

limitation, such as allowing bidding only by nonincumbents.

67

68

Attributing greater competitiveness to the telecommunications marketplace will continue unless and until

the FCC perceives greater internal bene�ts from serving as a fair-minded fact �nder. The FCC will change

its approach only through prodding. Such nudging can take place if appellate courts defer less and second

guess more, if congressional oversight committees challenge the FCC’s assumptions and statistics, and if

the FCC, voluntarily or otherwise, subjects its work product to peer review.

p. 157

With the change of administration, new FCC managers have proposed to operate in a more transparent and

accessible manner. For example, the FCC has enlisted the support of two major university-a�liated

research programs to determine how best to promote ubiquitous access to broadband networks at

a�ordable rates.  Additionally the commission has scheduled numerous workshops to address various

aspects of infrastructure development and access  and has begun to question whether broadband  and

wireless markets  are su�ciently competitive.

69

70 71

72

The FCC’s recommitment to transparency and service in the public interest will require external pressure to

achieve thorough compliance. The FCC will need to encourage public participation, rather than rely on the

�lings of stakeholders. Such receptiveness will require more than the occasional road trip out from

Washington, DC, to hear from a few people for the last hour of a prearranged and prepackaged hearing.
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Notes

Additionally, the FCC will need to reshape its internal culture to encourage sta� to engage in debate rather

than to restate the conventional wisdom, or the party line articulated from the top down, that is, from

commissioners and the chairman. Because one can hardly mandate an open mind, a commitment toward

openness and getting the facts right must develop internally, as a public interest commitment of sta�, or

externally through embarrassing court reversals and congressional hearings.
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