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v mment regulation of the mass media has produced in the Unijted States
‘extensive and intricate body of law. The fountainhead of this law is the
st Amendment to the United States Constitution. That Amendment states,
éﬁparently absolute and simple terms, that »Congress shall make no law ...
bridging the freedom of speech, or of the press.«' Although United States
under the First Amendment is indeed highly protective of speech and
, as compared with the faw of most other countries, it is neither as simple
as minimal as the language of the Amendment might suggest,

‘with respect to the print media, First Amendment law draws distinc-
gns_.'between categories of speech. Some categories receive full constitu-
jonal protection, some receive no protection (e.g., »obscenity«), and some
eceive partial protection (e.g., defamation and commercial speech).? Fur-
. distinctions are drawn, and different First Amendment »tests«
ed, depending on whether a particular regulation aims at the »commu-
cative impact« of speech or only »incidentally« restricts speech while pur-
uing some other objective.’ Meanwhile, a variety of special doctrines —
uch as »prior restraint,« the »public forum« and »content neutrality« —
rther complicate government regulation of speech. *

fferent media add their own complications. Broadcasting has been
ccorded significantly less constitutional protection than the print media,’
‘and the Supreme Court indeed has suggested that each new medium
.'i'équires its own First Amendment analysis.® Although the traditional treat-
.ment of broadcasting, based on the notion of spectrum scarcity, is now

1 U.5. CONST. amend. I

2 See infra notes 35-40 and accompanying text.

3 See infra notes 58-66 and accompanying text.

4 See infra notes 41-55 and accompanying text.

5 See infra note 529 and accompanying text.

6 Red Lion Broadcasting Co. v, FCC, 395 U.S. 367, .. (1969); see irfra note 156 and accompany-
ing text.
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under question,”’ there is no reason to think that differences in the charactey.
istics of new media will not continue to call forth differences in the Firg;
Amendment standards applied to them.
Given the elaborate development and high visibility of media law jp
the United States, one would expect that law to have devoted special attey.
tion to media flows that cross the borders of the United States. In today’s.
world, the mass media are highly international in their operation anq.
impact, preeminently so with respect to the United States. An article in 5
Lebanese magazine in November 1986 set off a political crisis in the United:
States.® Foreign journalists based in the United States number more than
1,400.° Foreign opponents of United States policies regularly take their:
cases to the American public. The distinction between domestic and interng- :
tional issues increasingly blurs. Many issues of national security, econo.:
mics, health, the environment, culture and even politics that are debated’
within a country, especially a country as conspiczous as the United States,
have international or worldwide dimensions. :
Nevertheless, U.S. media law, as of the end of 1986, had devoted surpris-
ingly little attention to the First Amendment questions raised by govern-
mental regulation of transborder speech. The Supreme Court had touched
on the subject both in an immigration law case involving the government’s .
power to deny a visitor a visa on the basis of his ideological or political :
persuasions’? and in cases involving the government’s power to restrict the
foreign travel of U.S. citizens.! But the Court only once had confronted |
a restriction on »pure speech« crossing the border. This was in Lamont ».
Postmaster General, decided in 1965, where the Court held invalid under”
the First Amendment a statute requiring that »communist political propa-
ganda« mailed into the United States be detained at the Post Office until |
the addressee was notified and requested its delivery. 1}
There now appears to be growing atteation in the United States to legal -

7 See infra notes 158-63 and accompanying text.

8 See A Watchdog Asleep: The Press in the Iran Affair, Int'l Herald Trib., Mar, 5, 1987, at 3,
cols. 4-7 (N.Y. Times dispatch}).

9 The Foreign Press Center, a division of the United States Information Agency, reports that
its mailing list of foreign journalists based in the United States includes about 750 in New
York City, 525 in Washington, I).C., and 150 in Los Angeles. Telephone interview with
Nicholas King, director of the Foreign Press Center (New York) (Mar. 16, 1987); telephone
interview with Don Jones, director of the Foreign Press Center’s Los Angeles office {Mar, :
16, 1987). ;

10 Kleindienst v. Mandel, 408 U.S. 753 (1952); see infra notes 346-58 and accompanying text.

i1 E.g., Regan v. Wald, 468 U.S. 222, 24042 (1984); Haig v. Agee, 453 U.S. 280 (1981);
Aptheker v. Secretary of State, 378 U.S. 500 (19864); see infra notes 373-91 and accompanying
text,

12 381 11.5. 301 (1965); see infra notes 308-13 and accompanying text.
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s on transborder speech. The Supreme Court as of December
was considering a case challenging under the First Amendment the
jons of the Foreign Agents Registration Act, which regulate as »politi-
propaga“da« speech disseminated in the United States by agents of
ign € entities, that were applied to three documentary films from Canada
cerning nuclear war and acid rain. B In October 1986, a federal district
rt'held invalid under the First Amendment the regulations used by the
ted States Information Agency in deciding whether to certify films as
jicational« for the purpose of duty-free import to other countries under
mternatlonai agreement.'* In addition, the Supreme Court in 1986
d for review a new case dealing with the denial of visitors’ visas for
asons based on the ideological or political leanings of the would-be visi-

nwhile, the technology of communications, particularly of communica-
ons. satellites, increasingly can reach across national frontiers. As a result,
‘existing U.S. restrictions on transborder speech are growing in their
4¢t and, at the same time, are coming under increased scrutiny in the
nited States.

i another perspective, U.S. regulation of transborder speech invites a
n{pﬁﬁson with the position the United States has taken in the interna-
anal debate on transborder speech. In that debate, the United States has
‘staunchly for a »free flow« of information across national frontiers. It
5 championed article 19 of the Universal Declaration of Human Rights,
which declares a right to »seek, receive and impart information and ideas
rough any media and regardless of frontiers. «16

e »free flow« position of the United States has been particularly evident
- debates at the United Nations over control of direct-broadcast satellites
)BS).Y” The United States has opposed almost any restriction on trans-
rder DBS, especially any requirement of »prior consent« by the country

3 Meese v. Keene, 107 8. Ct. 1862 (1987). The case was decided April 28, 1987, see infra note
i 470, See also infra notes 419-69 and accompanying text,

14 Bullfrog Films, Inc. v. Wick, 646 F. Supp. 492 (C.D. Cal. 1986), appeal docketed, No.
866630 (9th Cir.); see infra notes 919-35 and accompanying text.

5. Abourezk v. Reagan, 785 F.2d 1043 (D.C. Cir. 1986}, cert. granted, 107 8. Ct. 666 (1986) [affd,
- 56 U.S.L.W, 4001 (Oct. 19, 1987)}; see infra notes 362-67 and accompanying text.

6 G.A. Res. 217, UN. Doc. A/810 (1948); see infra notes 7-19, 319-24 and accompanying text.
17 See, eg., K. QUEENEY, DIRECT BROADCAST SATELLITES AND THE UNITED NATIONS
79 (1978).
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whose residents would receive the broadcasts.’® In 1982, for example, i,
opposing a General Assembly Resolution supporting the principle of prig;
consent, the United States delegate declared that:

[Alny principle requiring that [2] broadcaster must obtain the consent of a foreigy,
Government would violate United States obligations towards both the broag.
casters and the intended audience; it would also violate article 19 of the Universa]
Declaration of Human Rights on the right to freedom of expression.’”

This international posture of the United States makes it appropriate to con-
sider to what extent the United States allows a »free flow« of infermation
across its own borders. The »free flow« concept provides an external bench-
mark, while the First Amendment provides a domestic benchmark, for
appraising U.S. laws regulating transborder media flows. Those laws thug
can be compared both with the laws of other countries and with the princi-
ples espoused by the United States itself.

With those perspectives in mind, Part II presents a survey and commentary
on the United States law regulating transborder media flows. By way of
background, Chapter IV sets forth the domestic framework of media regula-
tion under U.S. law. Chapter V deals with regulation of media flow into
the United States, and Chapter VI with regulation of cutgoing flow. Each
chapter focuses first on laws regulating media flow in general and then on
laws addressed specifically to the electronic media.

18 See, e.gz., id.; Gorove, Imternational Direct Television Broadcasting by Satellites: »Prior
Consente Revisited, 24 COLUM. J. TRANSNATL L. 1, 5 (1983); Price, The First Amend-
ment and Television Broadeasting by Satellite, 23 UCLA L. REV 879, 879-80, 833-84
(1976); Hagelin, Prior Consent or the Free Flow of Information Over International Satellite
Radio and Television: A Comparison and Critique of U.S. Domestic and Internationsl
Broadcast Policy, 8 SYR. J. INTL L. & COM. 265, 265 (1981); Magraw, Telecommunica-
tions: Building a Consensus, Harv. Int'l Rev., Nov, 1984, at 27, 28-30.

19 37 U.N. GAOR Special Political Comm. (34th mtg.) at 11, UN. Doc. A/APC/3734
(1982).
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or IV: Framework of National Law: Regulation
omestic Media

onstitutional Framework: The First Amendment

Scope and Purposes of First Amendment Freedoms of Speech and
ess

 First Amendment to the United States Constitution, which states
at Congress shall make no law ... abridging the freedom of speech,
- of the press,«m limits the scope and character of all government
on that regulates or restricts expression. It applies, by virtue of the
rourteenth Amendment to the Constitution, to the states (and cities)
as well as the federal government,?! and it limits the action of all
jches of government: legislative, executive, administrative, judicial. Pri-
ary: responsibility for interpreting and enforcing the First Amend-
mé_nt- guarantees lies with the judicial branch, since the power of judi-
al-review enables the courts to invalidate government action inconsis-
nt with the Constitution.?

While  no theory, or collection of theories, fully or indisputedly cap-
reés the purposes of the freedoms of speech and press guaranteed by
the First Amendment, four rationales have achieved broad acceptance.
‘Advanced in seminal opinions by United States Supreme Court Justices
Oliver Wendell Holmes, Jr. and Louis D. Brandeis following the First
World War,® these rationales have provided the classic premises on
which First Amendment doctrine has developed.

hree of the rationales justify freedom of expression by its social pur-
poses, the benefits it provides for society in general and democracy in par-

20 U.S. CONST. amend. I (1791).

21 The Fourteenth Amendment, adopted in 1868, provides that no state shall »deprive any
i person of life, liberty, or property, without due process of law.« The freedoms of speech
and press that were established against congressional action by the First Amendment are
considered part of the »liberty« that the due process clause of the Fourteenth Amendment
., forbids the states from violating as well. Gitlow v. New York, 268 U.S. 652 (1925).

22 Marbury v. Madison, 5 U.S. 137 (1803}.

23 Abrams v. United States, 250 U.S. 616, 624 (1919) (Holmes, J., dissenting); Whitney v.
- California, 274 U.8. 357, 372 (1927) {Brandeis, J., concurring).
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ticular. First, in a concept derived from John Milton?* and Johy
Mill,> free expression is considered essential to the advancement of
knowledge and the discovery of truth. As Justice Holmes put it, »The
ultimate good desired is better reached by free trade in ideas ... the
best test of truth is the power of the thought to get itself accepted i
the competition of the market.«®™® Second, free expression is especially
necessary in the context of American democracy, because it enableg
citizens to enlighten themselves and hence govern themselves.”” As Pro.
fessor Alexander Meiklejohn influentially argued, »the necessities of
self-government by universal suffrage« explain the First Ameng.
ment.”® Third, free expression gives society a »safety valve,« a way for
disgruntled citizens to express their grievances peacefully. In the words
of Justice Brandeis, »The path of safety lies in the opportunity to dis.
cuss freely supposed grievances and proposed remedies.«?

The fourth of the classic theories, increasingly prominent in recent
years, emphasizes not the social ends of freedom of expression but itg
role in promoting self-fulfillment of the individual. As Professor C,
Edwin Baker has put it, »Speech is protected not as a means to a collec-
tive good but because of the value of speech conduct to the indivi-
dual.«*°

Other writers have supplemented and elaborated the basic theories. Pro-
fessor Vincent Blasi has distinguished a »checking« function that free
expression performs in a democracy:”! Apart from promoting self-
government, the public knowledge and public debate made possible by

24 See JOHN MILTON, AREOPAGITICA 409 (Encycl. Britannica ed. 1948},

25 JOHN MILL, ON LIBERTY 76 (Penguin ed. 1982).

26 Abrams v. United States, 250 1.8, 616, 630 {1919) (Holmes, J., dissenting); see afso United
States v. Associated Press, 52 F. Supp. 362 (S.D.N.Y. 1943), affd, 326 U.S. 1 (1944)
(Learned Hand, J.) (» ... right conclusions are more likely to be gathered out of a muititude
of tongues, than through any kind of authoritative selection«); T. EMERSON, THE SYSTEM
OF FREEDOM OF EXPRESSICN 6 (1970).

27 Se¢ Whitney v. California, 274 11.8. 357, 375-77 (1927) (Brandeis, J., concurring) (»freedom
to think as you will and speak as you think are means indispensable to the discovery and
spread of political truth; ... public discussion is a political duty ...«}; T. EMERSON, supra
note 26, at 7.

28 A. MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF-GOVERNMENT 37-39
{1948); see also T. EMERSON, supra note 26, at 7.

29 Whitney v. California, 274 U.S. 357, 375 (1927} (Brandeis, 1., concurring).

30 Baker, Scope of the First Amendment Freedom of Speech, 25 UCLA L. REV. 964, 966
(1978); see also Whitney v. California 274 U.S. 357, 375 (1927) (Brandeis, J., concurring);
T. EMERSON, supra note 26, at 6.

31 Blasi, The Checking Value in First Amendrnent Theory, 1977 AM. B. FOUND. RESEARCH
T. 521.
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15 Amendment enable the public to check governmental abuses
o'wef 32 In a parallel vein, Supreme Court Justice Potter Stewart
s «d that one way the framers of the First Amendment sought to

overnmental power was by recognizing freedom of the press
tely from freedom of speech.®® In Justice Stewart’s view, the
_igs clause« of the First Amendment provides protection for the
ok a5 an institution, additional to the protection the »speech clause«
ovides for speakers generally, so the press can act as »a fourth institu-
i ut51de the Government as an additional check on the three offi-

General Categories of Constitutionally Protected Speech

ossible to identify three general categories of constitutionally pro-
cted speech. (More specific categories, such as defamation, are consid-
.d below.) Political speech, particularly speech concerning issues or
+sons. of civic importance, is the central object of First Amendment
otection. »Whatever differences may exist about interpretation of the
Amendment, there is practically universal agreement that a major
ose of that amendment was to protect the free discussion of govern-
ental affairs.«® Art, literature, and entertainment are also fully pro-
cted;* although a few writers would give them less protection than
itical speech.”

The: third category is commercial speech, defined as expression »related
ely to the economic interests of the speaker and its audience«®® — in
particular, commercial advertising. First Amendment protection for
mmercial speech is based on »the informational function of advertis-
ing«’® rather than on more fundamental First Amendment values,

.33 Stewart, »Or of the Press,« 26 HASTINGS L.J. 631 (1975).

341 1d. at 634; see also Anderson, The Origins of the Press Clause, 30 UCLA L. REV. 455, 533-37
- {1983).

:35: Mills v. Alabama, 384 U.S. 214, 218 (1966).

36 See, e.g., Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 502 (1952); see also Miller v, California,
“413 U8, 15, 34 (1973).

E.g., Bork, Neutral Principles and Some First Amendment Problems, 47 IND. L.J. 1, 20
(1971).

‘38 Cent, Hudson Gas & Elec. Co. v. Pub. Serv. Comm'n, 447 U.S. 557, 561 (1980).

I Id. at 563.
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such as democracy or personal autonomy, and is therefore weaker than fg,
the other categories. To justify a purposeful restriction on commercig)
speech, the government does not need to show a »compelling« interegt.
it needs only to show an interest that is substantial — that is, directly prO:
moted by the restriction — and that could not be as effectively promoteq
by an alternative means less restrictive of speech, 4

3. Special Aspects of Constitutional Protection: Prior Restraint, Cop.
tent Newtrality, and the Public Forum

a. Prior restraint

One of the fundamental principles of First Amendment law is that regu-
lation taking the form of a »prior restraint« of expression, as distin-
guished from penalties or other sanctions that take effect after material
has been published, faces a very strong presumption of unconstitution-
ality. This principle derives from the main historical purpose of the First
Amendment, which was to repudiate the schemes for licensing the
press that had been employed in seventeenth-century England and also
in the American colonies.* The principle has been extended, how-
ever, to »prior restraints« that have little in common with any licensing
scheme.* The Supreme Court has used it, for example, to strike down
a court order prohibiting journalists from publishing information about
a criminal defendant’s alleged confession until after a jury for his triat
had been chosen.*

In the Pentagon Papers case,”” the strong presumption against prior
restraint prevailed against government claims that publication would
damage mnational security. The Supreme Court rejected the federal
government’s attempt to enjoin the New York Times and the Wash-
ington Post from publishing the »Pentagon Papers,« even though
these documents contained classified information and had been

44

40 Id. at 564; eccord, Posadas de Puerto Rico Associates v. Tourism Co. of Puerto Rico, 106
S.Ct. 2968, 2976-80 (1986).

41 See Near v. Minnesota, 283 U.5. 697, 713-714 (1931).

42 See Barnett, The Puzzle of Prior Restraini, 29 STAN. L. REV. 539 (1977). But see Blasi,
Toward A Theory of Prior Restraint: The Central Linkage, 66 MINN, L. REv, 11 (1981).

43 Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 559 (1976). '

44 New York Times Co. v. United States, 403 U.S. 713 (1971).
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ed: from the government surreptitiously. The Court ruled that, at
. the absence of authorizing legislation from Congress, prior
nts on publication are not permissible even to protect national
unless, in the words of the concurring opinion of Justice Stew-
he failure to issue the injunction would »surely result in dirvect,
diate and jrreparable damage« to the country.*
the other hand, the licensing type of prior restraint sometimes is
d, but only for certain media — principally films, where the con-
fixed and time is not crucial — and under strict procedural safe-
Where such safeguards were lacking, the Supreme Court over-

jd be constitutional only if the censor were obligated to prove in a
jal - proceeding that the film was obscene, and further that there
¢ a prompt final decision and that any interim restraint must be
e shortest fixed period compatible with sound judicial resolu-
of the obscenity question. ¥’

je such procedural safeguards can make licensing procedures accept-
for the purpose of preventing obscenity in media like films and
# it by no means follows that they would be acceptable in the
media or broadcasting. In those media not only is time more cru-
cial; but the content is more spontaneous and hence more vulnerable to
yth external and internal censorship.

Content neutrality

/e when a government regulation of expression would otherwise be
ln'liissible, it will be ruled unconstitutional if it is not »content neu-
.~ if it favors or disfavors particular ideas, points of view or speak-
5. The leading case for this important proposition is Police Depari-
nt of Chicago v. Mosley.” The Supreme Court there overturned a
local ordinance that prohibited picketing, except labor picketing, on
¢ grounds of a public school. The Court said the city could have

45 Id. at 730 (Stewart, J., concurring).

6 Freedman v. Maryland, 380 U.S. 51 (1965).

4T Id. at 59,

48" See Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975).
% 408 U.S, 92 (1972).
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banned picketing entirely in order to prevent noise or other disruption frop,
affecting the classrooms but that the city could not discriminate on (h,
basis of the content of the picketers’ speech.™

¢. The public forum

In addition to the other restrictions it imposes on government reguly.
tion of speech, the First Amendment requires the government to alloy
public access for speech and assembly in certain public places that tradj.
tionally have been held open for expressive activity, such as the streetg |
and parks.’! Expression in these »public forums« is subject to reguly.
tion of the »time, place, and manner« in which it occurs — as by requir.
ing a parade permit, for instance, in order to minimize the disruption
of traffic and assure adequate police protection.” But such regulation |
must be content-neutral, and speech in public forums may not be cyt
off or unduly restricted. Thus an ordinance that prohibited the distribu.
tion of leaflets in the streets, for the purpose of preventing litter, was
held invalid because litter-free streets are not a sufficiently important
governmental interest to warrant banning an entire medium of expres.
sion from a public forum, especially a medium that may be the only
one available to people of small economic means.™

Obviously, not all public property — not the Oval Office in the White
House, for example — is a public forum. If public property has not tra-
ditionally been open to the public for expressive activities and has not
been »designated« for that purpose by the government, speech there
may be restricted in ways consistent with the property’s basic pur
pose.”* Thus the Supreme Court has held that an Army base that was
otherwise open to the public did not constitute a public forum, in part
on the ground (questionable, it would seem) that speech on the base by

members of the public would be incompatible with its military func-
P2
tion.

50 Id. at 101, 102, See generally Karst, Equality As a Central Principle in the First Amend-
ment, 43 U. CHIL L. REV. 20 (1975); Stone, Content Regulation and the First Amendment,
25 WM. & MaRY L. REV. 189 (1983).

51 See Hague v. CIO, 307 U.S. 496, 515 (1939) {(Roberts, 1.); Kalven, The Concept of the
Public Forum: Cox v, Lousiana, 1965 SUP. CT. REV. 1 (1965).

52 Cox v. New Hampshize, 312 U.8. 569 {1941).

53 Schneider v. State, 308 U.S. 147 (1939).

54 See, e.g., Perry Educ. Ass'n v. Perry Local Educators Ass'n, 460 U.S. 37 (1983).

55 Greer v. Spock, 424 U.S. 828 (1976).
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iiations on the Constitutional Protection of Speech

Unﬁ}btected speech

. categories of speech are simply unprotected by the First Amend-
“ One is deceptive commercial speech. The Supreme Court has
ned that since the limited purpose of constitutional protection for com-
al speech is to inform the public, deceptive commercial speech, »com-
gnication more likely to deceive the public than to inform it,« is inconsis-
at with this objective,*®

o béyond the pale of First Amendment protection is obscenity. The
reme Court has had great difficulty defining obscenity. Its current defi-
1 holds that a work of expression is obscene if »a) the average person,
.ymg contemporary community standards, would find that the work,
. 45 a whole, appeals to the prurient interest, b) the work depicts or
gcribes, in a patently offensive way, sexual conduct specifically defined
“the applicable state law, and c) the work, taken as a whole, lacks serious
srary, artistic, political, or scientific value,«*’

sClear and present danger« of public harm

ech that is constitutionally protected may nonetheless be regulated. In
general_ there are two ways in which government may abridge speech and
orresponding modes of First Amendment analysis. One way — which
essor Laurence Tribe calls »track one« — is government action that
Ain: p'urposefuliy at ideas or information, seeking to regulate the »commu-
tive impact« of speech. % The other way, »track two,« involves govern-
_action that is content-neutral and seeks non-speech-related goals —
n streets, for example ~ but that »incidentally« limits the opportunities for
ch.

“current test for government regulation on »track one« holds that one
advocate with constitutional protection even the most hateful or offen-
sive program (the right of American Nagzis to speak and parade has been

6: Ceat. Hudson Gas & Elec. Co. v. Pub. Serv. Comm’n, 447 U.S. 557, 563 (1980). See gener-

a!ly Baker, Commercial Speech: A Problem in the Theory of Freedom, 62 JOWA L. REV.
1 (1976).

Miller v, California, 413 U.S. 15, 24 (1973). See generally Lockhart, Escape from the Chill af

‘Uncertainty: Explicit Sex and the First Amendment, 9 GA. L. REV. 533 (1975).

8 1. TRIBE, AMERICAN CONSTITUTIONAL LAW 580-84 (1978).

0 Id,
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upheld) and that speech may be suppressed for its content only if it is »g;.
rected to inciting or producing imminent lawless action and is likely ¢,
incite or produce such action.«* The Supreme Court laid down this tight.
ened version of the older »clear and present danger« test in 1969 in Brgy,.
denburg v. Ohio,%" in the course of striking down a law that generally pro,.
hibited advocacy of unlawful violence.%

The Brandenburg principle may be tested in connection with a law pasgeg
by the U.S. Congress. This statute makes it a crime to publish the names of
U.S. intelligence agents, where the publisher has reason to believe that the
publication might bring harm to the agents.®® The statute does not require
that the publication of the agents’ names be likely to produce »imminent,
lawless action and apparently applies even if the names already have beep
published elsewhere. The statute could well have the effect of deterring
press accounts about the activities of U.S. intelligence agencies — accounts
that may not be credible if they cannot use names — and thus may impajr
the First Amendment objective of keeping the public fully informed about
the activities of their government. This law that directly punishes speech
about government could well be held to violate the First Amendment.

¢. Regulations that »incidentally« restrict speech

Content-nentral regulations having an »incidental« impact of restricting
speech are judged on »track two« by a less severe constitutional test,
derived from the case of United States v. O’Brien.® Under this test the
regulation will be upheld if it furthers »an important or substantial govern-
mental interest« and »if the incidental restriction on alleged First Amend-
ment freedoms is no greater than is essential to the furtherance of that inter-
est.«® In essence, the governmental interest is »balanced« against the
restriction on speech, with the court deciding which value weighs more heavi-
ly in the particular case. In one recent application of this test, the
Supreme Court considered a Los Angeles city ordinance that prohibited
the posting of all signs — including political campaign signs ~ on public pro-

60 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).

61 Id. See generally Linde, »Clear and Present Danger< Reexamined: Dissonance in the Bran-:
denburg Concerto, 22 STAN, L. REV. 1163 (1970).

62 395 U.S. at 447.

63 50 U.S.C. §421 (1982).

64 391 U.S. 367 (1968).

65 Id. at 377. See also United States v. Albertini, 105 8. Ct. 2897, 2907 (1985) (regulation
permissible under O’Brien if the substantial government interest »would be achieved less
effectively absent the regnlation«).
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cluding utility poles and other fixtures on streets and sidewalks,%
Court, by the vote of 6 to 3, upheld the ordinance. It reasoned that
ity ‘had a »sufficiently substantial« esthetic interest in eliminating the
] clutter« of signs, that the ordinance went no further than was neces-
to: promote that interest, and that there remained adequate modes of
'municahon by which political candidates could get their messages to
ublic.

otrack two,« at least as applied by the majority of the present
e Court, fairly easily allows government regulation that can broadly
pportunities for speech, even the political speech that lies at the
of First Amendment protection.

famation is a category of speech that has partial constitutional protec-
17.S. civil law has always included the right to sue and collect damages for
"6t slander. In the 1964 case of New York Times Co. v. Sullivan,”
, the Supreme Court held that the First Amendment limits this
In a defamation suit brought by a public official for statements relat-
g to his official conduct, the Court said, the First Amendment prohibits
ward of damages (or any other remedy) unless the official can show
at the statements were made with knowledge that they were false or with
regard of whether they were false or not. To impose liability for state-
nts about the official conduct of a public official that did not meet this
est would compromise the »profound national commitment to the principle
ebate on public issues should be uninhibited, robust, and wide-

'protection of the New York Times rule has since been extended
nd public officials to »pubhc figures.«® In addltlon the Court has

[y]n:d'er the First Amendment there is no such thing as a false idea.
Jowever pernicious an opinion may seem, we depend for its correction
iot-‘on the conscience of judges and juries but on the competition of other

69 Curtis Publishing Co. v. Butts, 388 U.8. 130 {1967).
?0-_Gertz v. Robert Welch, Inc., 418 11.5. 323, 339 (1974}.
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Persons who are not public officials or public figures may still recover fo,
libel or slander without showing knowing or reckless falsity; they need only
show that the defendant was negligent in publishing the material. ! (Much
turns therefore on whether a particular plaintiff is a »public figure« or nog,
a point on which the law is chaotically unclear.) But even a »private« plain.
tiff may not recover punitive or general damages - only »actual damages« ..
untless he or she does show that the statement was knowingly or reckles;siy
. false.”
The reason the First Amendment is held to impose lesser restrictions on
defamation suits by private persons than on suits by public officials of
public figures is, in part, that speech about private persons is less important
to democratic government. But persons considered »private« under pre.
sent law may in fact be involved in matters of significant public interest,
and the speech for which they are suing may be about those matters; so
this reason for the public figure-private persen distinction often seems question-
able. The Supreme Court seems to put more weight, in fact, on the notion
that public officials and public figures »assume the risk« of negative atten.
tion and comment that may injure their reputation, while private persons
do not.™

e. Invasion of privacy

Also partially protected by the First Amendment, though to a less certain
extent, is speech that »invades the privacy« of a person via the publication of
private facts about him or her. The Supreme Court has held that a suit for
invasion of privacy is blocked by the First Amendment when the facts that
were disclosed consist of true information obtained from public records (in
that case, the name of a crime victim that the defendant broadcaster had

71 Id. at 347 £. But sprivate plaintiffs, like »public« plaintiffs, must bear the constitutional
burden of proving that the statement was false, in contrast to the commaon-law rule requiring
the defendant to prove truth. Philadelphia Newspapers, Inc. v. Hepps, 106 S.Ct. 1558,
1563 (1986).

72 Gertz v. Robert Welch, Inc., 418 U.S. 323, 349 (1974). However, the Supreme Court in
1985 threw constitutional defamation law into turmoil by holding that this requirement does
not apply when the defamatory statements »do not involve matters of public concern.« Dun
& Bradstreet, Inc. v. Greenmoss Builders, Inc., 105 S. Ct. 2939, 2948 (1985) (opinion of
Powell, }.). The decision leaves open whether any or all of the other constitutional limits on
defamation taw likewise do not apply to such speech, It also leaves open what is meant by
speech that is not of »public concern.« (Dun & Bradstreet itself involved a credit agency’s
report to its subscribers that the plaintiff company had filed for bankruptey). See also Phila-
delphia Newspapers, Inc. v. Hepps, 106 $. Ct. 1558, 1559 {1986).

73 Gertz v. Robert Welch, Inc. 418 U.S. 323, 344 f. (1974).
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tained from court records).”™ The Supreme Court has not decided
nether suits for invasion of privacy may be constitutionally maintained
when the facts disclosed were true but were not taken from a public record.
 swer courts have allowed such suits if the facts were »private« ones and
were »not of legitimate concern to the public.«”

Copyright infringement

Another category of expression that may be limited without violating the
. Amendment is copyright infringement. Such infringement not only
sroduces an action for damages, but, if the action is brought before publica-
ﬁgﬁ.of the infringing material, that publication normally will be enjoined,
Jespite the First Amendment’s repugnance for prior restraint.’® Yet the
st Amendment does have an impact on copyright law. Since copyright
protects only an author’s »expression« and not the ideas or the facts present-
those ideas or facts can be made available to the public in different
rds without infringing the copyright. Moreover, even appropriation of
author’s »expression« is protected to some extent by the copyright doc-
ne of »fair use.« This doctrine employs an ad hoc balancing test to deter-
mine whether the use of an author’s work »for purposes such as criticism,
pmment, news reporting, teaching ... scholarship, or research«”” was justi-
in the particular case.

;- recent application of these principles, the Supreme Court held that
¢ magazine The Nation infringed the copyright on the memoirs of former
gsident Gerald Ford when it published an article about them prior to
- first authorized publication.”® The Court said that the First Amend-
ent does not create a separate defense to copyright infringement, even for
ks by high public officials that have substantial news value. Rather,
rst Amendment values are adequately embodied in the fair-use defense
d in the distinction between »idea« and »expression.« The Court’s deci-
n: was accordingly based not on the magazine’s having reported »the
ws« of Ford’s memoirs before he could publish them but on its having
00 many quotations from the memoirs and thus taken too much of
copyrighted »expression.«

- Cox Broadcasting Co. v. Cohn, 420 U.S. 469 (1975).
75°E.g., Virgil v. Time, Inc., 527 F.2d 1122 (9th Cir. 1975), cert. denied, 425 U.S. 998 (1976},

arper & Row Publishers Inc. v. Nation Enters. Inc., 105 8. Ct. 2218 (1985).
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g. Censorship of government employes by contract

A newly important government device for limiting constitutionally pry,
tected speech, and specifically speech about the activities of governmen;
was upheld by the Supreme Court in the 1980 case of Snepp v. Unit
States.”™ Snepp was a former employe of the Central Intelligence Agenc
who published a book about events that took place while he worked fg
the agency. The government did not claim that the book contained clags;
fied information, but it claimed he had violated a provision of his employ
ment contract, which required that he submit to the agency, for pre-publicy.
tion review, anything he might ever publish that contained informatioy:
gained during his service with the agency. The Court upheld the govern
ment’s position and its use of such contracts, saying the requirement ¢
pre-publication review was constitutional in this context because it was
»1easonable means« for »protecting both the secrecy of information impor.
tant to our national security and the appearance of confidentiality so essen
tial to the effective operation of our foreign intelligence.«™ Snepp accord
ingly was compelled to turn over to the government all the profits h
made from his book.

Without condoning Snepp’s personal conduct in brezking his agreemen
with the government, the Supreme Court’s decision has been widely critj
cized for its likely impact on protected speech.®! The prior-review proce
dure seems very likely to curtail the flow of information to the public abou
the activities of government from writers who are in a uniquely competen
position to know what they are talking about.® Moreover, the Cour
approved this rather drastic approach without demanding from the govern
ment any evidence to confirm its claim that a less restrictive approach:
would have been incompatible with the national security. % :
President Reagan has since acted to expand the scope of the censorship:
system approved by the Court in Snepp. National Security Directive No.
84, issued by the president in 1983,% required all federal employes wit

79 444 U.8. 507 (1980).

80 Id. at 509 n.3.

81 E.g., Medow, The First Amendment and the Secrecy State: Snepp v. United States, 130
U. Pa. L. REV, 775 (1982).

82 See Cheh, Judicial Supervision of Executive Secrecy: Rethinking Freedom of Expression for
Government Employees and the Public Right of Access to Government Information, 69 COR-
NELL L. Q. 690 (1984) ;

83 See Snepp v. United States, 444 U.S. at 522 f. (Stevens, J. dissenting).

84 The directive, issued March 11, 1983, is reprinted in National Security Decision Directive’
84, Hearings Before the Senate Comm. on Governmental Affairs, 98th Cong., 1st Sess.:
85-86 (1984).
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'.gh_—kevel security clearances — employes numbering in the hundreds of
h_ousaﬂds — to sign contracts that would require them to submit to the
rmment for pre-publication review — during their lifetimes — any speeches,
oks, articles or other writings based on their government work,
n if the writings contained no classified information and even if they
te based entirely on matter already public. ®

rective 84, even more than the Snepp decision, was criticized as likely to
ourage a wide range of writings that inform the U.S. public about the
duct of its government.®® Faced with strong opposition in Congress,
¢ administration in 1984 suspended the pre-publication review require-
nts of Directive 84. However, it was reported in 1986 by a congressional
gency that the suspension of Directive 84 »has had little effect on prepubli-
ation review requirements,« because the government was still requiring
mployes to sign another document, »Form 4193,« whereby they agree to
bmit to such review.¥

151983 a committee of the House of Representatives approved a bill to
hibit pre-publication review agreements for federal employes outside
Central Intelligence Agency and other national security agencies.®
til such legislation is enacted, or until the courts overturn the admini-
tration’s program, federal employes who have signed these agreements
or. forms) presumably are obligated to submit to the pre-publication
ew. The administration’s pursuit of this program designed to restrict
flow of information about the U.S. government to the U.S. public may
em difficult to square with the U.S. government’s insistence on the »free flow«
i information across international borders.

85 See HOUSE COMM. ON GOVERNMENT OPERATIONS, THE ADMINISTRATION'S INTTLA-
TIVES TO EXPAND POLYGRAPH USE AND IMPOSE LIFELONG CENSORSHIP ON THQU-
SANDS OF GOVERNMENT EMPLOYEES, H.R. REP. No. 98-578, 98th Cong., 1st Sess. 15
(1983).

86 E.g., Abrams, The New Effort to Control Information, New York Times Magazine, Sept.
25, 1983,

87 Security Rule Died but Lived On, N.Y. Times, Oct. 23, 1986, at 12, cols. 4-6 (national
ed.}. The article describes a report of the General Accounting Office as stating that »more
har 290,000 present and former Federal employees have now promised 10 submit material to
prepublication review,« including some 224,000 connected with the Department of Defense
but not including employees of the CIA or the National Security Agency, which have their
- own requirements. The number of writings submitted for review was said to be some 13,000
in 1984 and 14,000 in 1985. Id.

88 See Burnham, Censorship, N.Y. Times, Aug. 16, 1984, sec. 2, at 14

99




B. Regulatory Framework for the Print Media

1. Special Applications of Constitutional Protection

The constitutional freedoms of speech and press, as described above, apply
most fully to newspapers, books, magazines and other print media. Any
licensing of newspapers or other print media is generally prohibited; thejy
publication may be subjected to prior restraint only under the most extraor.
dinary circumstances; and the other aspects of First Amendment protectiog
noted above are at their strongest.

The press is also exempt from any special taxes. Thus in the 1983 case of
Minneapolis Star and Tribune Co. v. Minnesota Commissioner of Reven-
ue,” the Supreme Court struck down a state »use tax« on the ink ang
paper used in producing newspapers. The State of Minnesota had argued
that under this tax newspapers actuaily were treated more favorably thap
other businesses, because this tax was accomparied by an exemption from
the generally applicable sales tax. The Supreme Court conceded that this
might be so and also that the general sales tax could be applied to newspa-
pers, but it nonetheless held the special use tax invalid:

When the State imposes a generally applicable tax, there is little cause for con-
cern. We need not fear that a government will destroy a selected group of taxpay-
ers by burdensome taxation if it must impose the same burden on the rest of itg
constituency ... When the State singles out the press, though, the political con-
straints that prevent a legislature from passing crippling taxes of general applica-
bility are weakened, and the threat of burdensome taxes becomes acute. That
threat can operate as effectively as a cemsor to check critical comment by the
press, undercutting the basic assumption of our political system that the press
will often serve as an important restraint on ,goverru'nent.90

Also distinctive of the printed press — at least quite different from the rule
applied to broadcasters, as will be seen — is constitutional exemption from
right-of-reply statutes. Thus in Miami Herald Publishing Co. v. Tornil-
{0,”! the Supreme Court struck down a Florida statute requiring a news-
paper that attacked a candidate for public office to give the candidate an
opportunity for reply in the newspaper. While acknowledging the legiti-
macy of the state’s goal of assuring that the public hear both sides of the
89 460 U.S. 575 (1983).

90 Id. at 585.
91 418 U.S. 241 (1974).
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nﬁoverSY, the Court presented two reasons why the statute was inconsis-
‘with the First Amendment. First, under the statute »editors might well
[ude that the safe course is to avoid controversy« and thus avoid trigger-
qg the right of reply, with the result that coverage and criticism of election
paigns »would be blunted or reduced.« Second, even if that did not hap-
the law would still be invalid because of »its intrusion into the function
of editors.« Government regulation of »the choice of material to go into a
Ws’papefs“ the Court declared, is simply inconsistent »with First Amend-
int: guarantees of a free press as they have evolved to this time.«%?

pplicability of General Laws

¢ print media are not exempt from valid laws of general applicability,
vhether their focus is on speech or on other activities. Thus laws prohibit-
ng obscenity are applicable to the print media,”® as are legal sanctions
_'g'ﬁihst false advertising, copyright infringement, defamation, invasion of
privacy and the like. Similarly, speech related to criminal conduct is punish-
ble when it is printed. The Supreme Court made this clear when it held,
e vote of 5 to 4, that a newspaper could be prohibited from publishing
ob-advertisements listed in terms of sex if it were illegal for employers to
isider sex in their employment decisions. **

print media are also subject to generally applicable non-speech laws,
h--as general taxes, labor laws, anti-discrimination laws and antitrust
% In the Newspaper Preservation Act,” however, Congress has given
vspapers a special exemption from the antitrust laws. The Act enables
mpeting newspapers in the same city to merge their business operations
ile maintaining separate editorial staffs and policies, where in the
bsence of the exemption it was likely that one of the newspapers would
ave failed. Passed in 1970, the Act not only applies to some twenty-two of
hese »joint-operating agreements« that already existed at that time but also
horizes the attorney genmeral of the United States to confer the antitrust

92:1d. at 357 £. See also Baker, Government Power to Structure the Press, 34 U. Miamr L.

'REV. 819 (1980},

73 Kaplan v, California, 413 U.S. 115 (1973).
ittsburgh Press Co. v. Human Relations Comm’n, 413 U.S. 376 (1973}.

, Minneapolis Star & Tribune Co. v. Minnesota Comm’r of Revenue, 460 U.S. 575,
86 n. 9 (1983) (tax); Associated Press v. NLRB, 301 U.S. 103, 132-33 {1937) (labor);
- Pittsburgh Press Co. v. Human Relations Comm'n, 413 U.8. 376, 376 (anti-discrimination);
< Citizen Publishing Co. v. United States, 394 1.8, 131, 139 (1969) (antitrust).

215 U.8.C. §§ 180104 (1982).
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exemption on newly created agreements if he determines that, one of the
newspapers involved is failing. Through 1985, attorneys general had ruleg
on four applications for new agreements and in all cases granted the examp_?
tion.”” These proceedings are strangely reminiscent of newspaper licensing,
Since the attorney general’s decision carries immense financial value for
the publishers secking the exemption, it presents an open field for politica] |
favoritism or retaliation.”® The exemption granted to the two daily newspa,
pers in Seattle, Washington was challenged in a federal court of appeals.
which upheld it. The court rejected claims that the Act is unconstitutiony)
because it gives the attorney general undue discretionary power over the
press and because it enables the exempted newspapers to do economic
injury to competing newspapers and other media.” The court conceded
the possible harm to competing papers but held that this did not render
the Act invalid, since such harm was only an incidental effect of the Act’s
legitimate attempt to prevent newspaper failures.!® :

C. Regulatory Framework for Movies, Plays and Other Nonelec
tronic Audiovisuals

Movies, plays and other nonelectronic audiovisuals are subject to s]ightly'
greater levels of government regulation than the print media. For example,
films, as noted ecarlier, are subject to prior review for obscenity. Suchi
review is unconstitutional if it commits the censorship decision to an admini-
strative official rather than a court, if it is not conducted in an expedited:
proceeding, or if the would-be censor does not carry the burden of proving
that the film contains unprotected {obscene) material.'”" Plays arc entitled
to at least as much protection. The Supreme Court has overturned a municipal-:

97 The cities involved were Anchorage, Alaska; Cincinnati, Ohio; Chattanooga, Tennessee;
and Seattle, Washington. See, e.g., Barnett, Monopoly Games, COLUM. JOURNALISM:
REV. May/June 1980, at 40. In 1986 an application was filed from Detroit, Michigan, the.
largest city yet involved. See Wall St. 1., July 25, 1986, at 8, coks. 2-3,

98 See, e.g., Barnett, Fast Shuffle in Chattanooga, COLUM. JOURNALISM REV, November/
December 1980, at 65. Enactment of the Newspaper Preservation Act was brought about, in’
part, by political pressure exerted on President Nixon and his administration by newspaper:
publishers. See B. BAGDIKIAN, THE MEDIA MONOPOLY 92-103 (1983).

99 Committee for an Independent P-T v. Hearst Corp., 704 F.2d 467 (9th Cir. 1983), cert.
denied, 464 U.S. 892 (1983).

100 Jd. at 482.

101 Freedman v. Maryland, 380 U.S. 51, 51 (1965).
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mut system authorizing local officials to limit access to a municipal
er to plays that comported with their standards of propriety. 1
it government regulation of films with sexual content does not have to be
irély content-neutral. The Supreme Court has upheld zoning regula-
that restrict the locations of theaters showing films whose content is
exual but not obscene.!® This decision suggests the emergence, at least in
context of film, of a new, intermediate category of constitutionally pro-
soted speech. Such a »variable« approach, championed by Justice John
Stevens of the Supreme Court, has shown indications of spreading to
ier media and other forms of »less protected« content as weil. 1%

egulatory Framework for Radio and Television Broadcasting

“The Federal Communications Commission and the Radio Spec-

dio and television broadcasting is regulated by the Federal Communica-

ns.. Commission (FCC) under the Federal Communications Act of
934.1% The FCC is composed of five commissioners appointed by the presi-
en “with the advice and consent of the Senate; no more than three may
elong to the same political party.’%® Under the 1934 Act, the FCC is given
road power to formulate and administer rules governing broadcasting.
includes the power to assign frequencies, power levels, areas and
es of operation to broadcast stations; to classify stations; and to
rescribe the type of service to be rendered by each class of stations. The
'C(__Z'may make rules as needed to carry out either the provisions of the
ommunications Act or those of any international treaty or convention con-
ng broadcasting to which the United States becomes a party. If a broad-
ter violates any of the laws or rules administered by the FCC, the Com-

[mssmn has authority to suspend the broadcaster’s license or impose other
: 107

02-Southeastern Promotions, Ltd. v. Conrad, 420 U.5. 546, 546 (1982).

3 Young v. American Mini-Theaters, Tnc., 427 U.S. 40 (1976); City of Renton v. Playtime
- Theatres, Inc., 106 S. Ct. 925 (1986).

04: See, e.g., FCC v. Pacifica Found., 438 U.8. 726 (1978}; Cent. Hudson Gas & Elec. Co. v.
Pub. Serv. Comm’n, 447 U.S. 557, 557 (1980}.

10547 US.C. §8 151 er seq (1982).

06 47 U.S.C. § 154(a), (b) (5) {1982 & Supp. H 1984).

: 107 47 U.5.C. §303 (1982}
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The FCC has allocated to various uses the portions of the electromagney;,,
spectrum that are under its authority. Some portions have been designated fq;
nonbroadeast uses, such as aviation, civil emergency communications apg
common carriers. The public broadcast partion of the spectrum comprises foy,;
categories: AM radio, FM radio, VHF television and UHF television, The
following chart shows the number of cach type of broadcast station, subg;.
vided between commercial and noncommercial, on the air in the Uniteqg
States as of June 30, 1986:1%

VHF Television UHF Television
Commercial 542 422
Noncommercial 113 187
Totals 655 609
AM Radio FM Radio
Commercial 4839 3923
Noncommercial 0 1247
Totals 4839 3170

In making its original station allocations, the FCC gave heavy weight to
the »local service« objective of the Communications Act — the establish-
ment of stations in as many localities as possible.® Thus in its crucial 1952
Table of Assignments for television, the FCC placed the objective of provid-
ing »each community with at least one television broadcast station« ahead
of providing »a choice of at least two television services to all parts of the
United States.«''? Instead of establishing powerful regional or even
national stations that could have provided the entire country with six or
more VHF television program services, the decision was made to diffuse
less powerful stations widely so they could provide local service in their
communities. The result was, since most cities had no more than three sta-
tions, that only three national networks developed (and the local stations
became network affiliates and provided very little local programming). The
local-service principle has remained a keystone of broadcast regulation.
One of the FCC’s chief justifications for restricting the development of
cable television in the 1960s, for example, was that by bringing in distant

108 Broadcasting, Dec. 1, 1986, at 122
109 The textual basis is section 307(b) of the Act, which does no more than call on the FCC to
»make such distribution of licenses, frequencies, hours of operation, and of power among
the several States and communities as to provide a fair, efficient, and equitable distribution
of radio service to each of the same.« 47 U.5.C. § 307(b).
110 Television Allocations, 41 F.C.C. 148, 167 (1952).
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serams to compete with local stations, cable would impair the ability of
e stations to provide the local service for which they were estab-
ed. 111
he chart above indicates, the great majority of radio and television sta-
s are commercial — that is, privately owned and operated for profit.
‘I‘hey earn revenue by selling broadcast time to advertisers. The scheme of
. Communications Act does not include the regulation of advertising
es, and hence broadcasters are free to set their own prices. They are
Is Jegally free to broadcast as much advertising as they like and to place
heir- »commercials« not only at the beginning and end of programs but
rspersed throughout. They use this freedom with a vengeance.
On the other hand, with the unimportant exception of STV (subscription
evision), all over-the-air broadcasting in the United States is »free,« in
sense that members of the public do not pay any direct charge for the
ht to receive it. (Of course, they may pay indirectly by way of higher
ces for advertised products.) There are no license fees on radio or televi-
ceiving sets, for example.
“the chart indicates, the FCC has reserved a portion of the television
'FM radio bands for noncommercial ~ alsc called educational or public
broadcasters. Most of these stations are licensed to governmental enti-
such as school boards, local governments or universities, but many —
' luding the most prominent public television stations — are licensed to
vate nonprofit organizations. Some nonprofit licensees are religious organi-

oS
he

commercial broadcasters are financed by a varicty of sources, including
¢: federal government (mainly through the Corporation for Public Broad-
asting), state and local governments, their own listeners and viewers
public broadcast stations are notorious for the amount of air time they
vbte to raising money), universities, businesses, foundations and private
onors. 12

T} asmgly, noncommercial stations are also financed by advertising.
While originally they were barred from selling broadcast time, recently this
estriction has been relaxed, in large part as a result of decreasing federal
port for public broadcasting.!”® Thus public broadcast stations are
ving growing revenues from corporations in return for displaying on
he air their names, insignia and slogans, though the airing of actual »com-

1. See United States v. Southwestern Cable Co., 392 U 8. 157, 175 (1968).

12 See generaily THE CARNEGIE COMMISSION ON THE FUTURE OF PUBLIC BROADCASTING, A
PUBLIC TRUST (1979},

13 See %0 F.C.C.2d 895 (1982).
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mercials« by public stations remains prohibited.’* Despite the increasing
advertising revenues, the financial condition of public broadcasting remain,
precarious. Attention has therefore focused on a variety of novel fung.
raising possibilities. Among these was a proposal, subsequently shelved by
the FCC because of broad opposition, that public TV stations hOlding
valuable VHF frequencies enter into trades with commercial broadcaster,
holding much less desirable UHF frequencies and receive in return fo,
their VHF slots enough money to create permanent programming endoy.
ments. '

2. The Licensing of Broadcasters

The Federal Communications Act directs the FCC to grant a station license
to an applicant if the »public convenience, interest, or necessity« will thys
be served.!'® The license term is now five years for a radio station ang
seven years for a television station, with renewals readily allowed.!'” [
the seminal case of National Broadcasting Co. v. United States,"® the
Supreme Court concluded that the Act’s vague charge to the FCC entailed
more than the mere technical management of the airwaves:

[Tihe radio spectrum simply is not large enough to accommodate everybody.
There is a fixed natural limitation upon the number of stations that can operate
without interfering with one another. Regulation of radio was therefore as vital to
its development as traffic control was to the development of the automobile

But the Act does not restrict the Commission to supervision of traffic. Tt puts
upOllilg the Commission: the burden of determining the composition of that traf-
fic.

The notion was that a broadcast licensee would hold and operate a fre-
quency as a »trustee« for the public, and the FCC’s licensing process was
designed to choose the licensee that would best serve the public interest.

114 See N.Y. Times, Apr. 1, 1985 (national ed.), at 17, col. 3.

115 The FCC in 1985 received public comments on the proposal that public broadcasters be
alowed to enter into such trades. Broadcasting, Feb. 18, 1985, at 45. The comments weze
mainly negative, with opposition coming particularly from commercial broadcasters who
already had VHF frequencies and did not want the competition. See Broadcasting, June
24, 1985, at 38-43. The FCC therefore decided to leave the proposal in suspension for
the foreseeable future. See Broadcasting, Mar. 17, 1986, at 7.

116 47 U.S.C. § 307(a) (1982).

117 47 U.S.C. §307(c) (1982),

118 319 U.S. 190 (1943).

119 Id. at 213, 215 1.
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ve this end, the licensing process is divided into two phases. First,

hcant must demonstrate that it is qualified to hold a broadcasting
The qualifications include U.S. citizenship (10 be discussed below),
financial resources, appropriate broadcasting equipment and an
tive action« program to insure adequate recruitment, training and
otion of disadvantaged minority groups and women.' In addition,

apphcant s other media holdings must not exceed the legal limits (see
;- and the applicant must have adequate »character« qualifica-
1. When the same license is sought by more than one qualified appli-
jie process enters a second, »comparative« phase, in which the FCC
5 to decide which applicant is »best.« In choosing between applicants,

FCC seeks to promaote a variety of goals that have included diversifica-
‘of media control, promotion of ownership by women and members of
ority: gIoups, sintegration« of ownership and management, local
aership and broadcasting experience. '

omparative process has attracted over the years devastating criticism
is: now virtually unanimous. Comparative contests for the extremely
ble VHF television licenses in large cities have been known to go on for
ng as twenty years, bouncing between the FCC and the courts, and no
rious person sees any reason to think that the eventual winners serve the
ublic interest better than the eventual losers would have.®® The various
ritetia by which the FCC judges the applicants are so manipulable, and so
ftenl inconsistent with each other, that the Commission can easily justify any
ecision it may want to make. It has been suggested that some of the decisions
'_ e during the 1950s, the heyday of the granting of the most valuable
éi'e’_vision licenses, correlated most closely not with any of the legal criteria but
with' the political allegiance of the applicants,

‘comparative licensing process is especially absurd because once an
jplicant has won the contest and received a license from the FCC - for
hich the applicant pays only a nominal fee (though its lawyers’ fees may
¢ substantial) — the applicant is then entitled to sell that license on the
pen market for whatever price it will bring (it can even be sold to the

120-47 U.8.C. 8§ 310(b), 308(b) (1982); 47 C.F.R. § 73.125 (1985).

21147 U.S.C. §308(b) (1982).

22 See Policy Statement on Comparative Broadcast Hearing, 1 F.C.C.2d 393 (1965); W. Michigan
Broadcastmg Co. v. FCC, 735 F.2d 601 (D.C. Cir. 1984). In September 1986, however, the FCC
- reversing a position it had taken for more than ten years — told the federal court of appeals
that it now thought the preferences it had been giving to women and members of minority
groups exceeded its statutory and constitutional authority. See Broadcasting, Sept. 22, 1986, at
42,

23 See Kinsley, Gifis of the Nation, The New Republic, Oct. 14, 1981, at 21,

See Schwartz, Comparative Television and the Chancellor’s Foot, 47 GEO, £..J. 655 (1959).
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applicant who lost before the FCC). Although the Communications 4
states expressly, several times, that a license granted under the Act cregq
no right beyond the term of the license, 125 practice under the .Act H
accorded to the licensee a property right in the license. Not only is licey
renewal almost automatic, but the Act was amended to provide that wi
a licensee seeks the FCC's approval to transfer its license, the FCC p
not compare the proposed transferec with other applicants for the licenge.
sec who would best serve the public interest; it may only consider whet},
the proposed transferee is qualified to hold a license.'? The remarka}
result is that broadcast licenses, awarded free by the government after :
elaborate attempt to determine which applicant will best serve the pub
interest, can then be sold on the market to whomever will pay the highe
price. Recent years have seen a dramatic surge in purchases, and purchg
prices, of broadcast licenses. As of 1986, the record for sale of a single st
tion belonged to a television station in Los Angeles that was sold in M
1985 to the Tribune Company of Chicago for $510 million.!? :
Many people propose, not surprisingly, that the government should sel th
licenses itself and thus at least obtain their value for the public. 8 g
such a solution, however attractive it might have been originally, is out'
the question now. Not only does the political power of the broadcast indy
try stand in the way, but in addition it would not be fair, given the relian;
interests built up under the present system, for the government now to tal
away and sell for its own gain licenses that have in fact been purchased ¢
the open market. The most that might be achieved toward cornpensati:’:
the public for the value of the radio spectrum would be annual license fees fe
broadcasters. But broadcasters wield their formidable political power :
resist even this, and even when it is proposed as a trade-off for deregulf
tion of broadcasting. i
Consistently with the de facto recognition of property rights in broadca{
licenses, the FCC’s renewal of a license is almost automatic. Although th
Communications Act allows competing applications at renewal time af!
thus another comparative process,'® the FCC has consistently sought
way to give the incumbent licensee a strong preference over any renewfa:
challengers. The FOC’s present doctrine, approved by the federal court ¢
appeals, largely achieves this goal by according the incumbent a preference fo

125 47 U.5.C. §§ 301, 304, 307(d), 309(h) (1982 & Supp. II 1984).
126 47 U.S.C. § 310(d) (1982).

127 Broadcasting, May 20, 1985, at 39.

128 E.g., N.Y, Times, Dec. 3, 1984, at 22 (editorial).

129 47 U.8.C. §309(c) (1982)
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“of its past performance that is strong enough to override a chal-
s supenor merit on such criteria as diversification of ownership or mi-
fiership. " Nonetheless renewal is not guaranteed, especially if
sbent has gotten into trouble with the FCC or otherwise has black
R its record.
FCC has authority to deny renewal, even in the absence of a compet-
cation, if it finds that the licensee’s performance has not served
iblic interest.’! Thus in one case, the court of appeals reversed the
‘fenewal of a license where there was substantial evidence that the
1 has discriminated against black people in its programming.’*2 Some
yeérs ago, the FCC itself denied renewal, and was upheld by the court,
the station’s broadcasts had »offendfed] the religious susceptibilities
ousands, [or] inspire{d] political distrust and civic discord.«'** That
of decision today might well collide with modern First Amendment
e Indeed the FCC in 1985, apparently overruling its earlier case,
ed-to deny renewal to a radio station that had aired many hours of
ams containing »crude, derogatory and defamatory« remarks about
s and Jews, as well as attacks on the government, lawyers, judges
| bureaucrats that were found to encourage disregard of the law. Citing
uch as Brandenburg v. Ohio, the FCC ruled that such broadcasts fell
the First Amendment’s protection of freedom of speech and there-
could not be a basis for denying license renewal. '3

wnership Restrictions

‘promote diversity of ownership in the mass media, the FCC has adopted
ariety of rules limiting the number and location of media outlets that
ay be under common control. On the national level, the FCC’s »multiple
nership« rule now provides that no person or company may own (or
e.a significant interest in) more than twelve AM stations, twelve FM
lons and twelve television stations anywhere in the country, with the
er condition that the television stations may not reach more than
enty-five percent of the national viewing audience.'>> (Until 1984 the limits

30:See Cent. Florida Enters. Inc. v. FCC, 683 F.2d 503 {D.C. Cir. 1982).

147 U.S.C, § 300(d), (c) (1982 & Supp. 1982).

2 United Church of Christ v. FCC, 425 F.2d 543 (D.C. Cir. 1969,

3 Trinity Methodist Church v. FCC 62 F.2d 850, 853 (1932), cert. denied, 288 U.S. 599 (1933).
4 F.C.C. Bars Penalty on Racism on Air, N.Y. Times, Apr. 25, 1985, at 16.

3. Broadcasting, Dec. 31, 1984, at 35.
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were more strict — only seven stations of each kind. The relaxation of ¢p, r

spurred a wave of media mergers. The 1985 acquisition of the ABC €omp,

by Capital Cities Communications, for example, produced a company oy,

eight television stations and reaching 24.38 percent of the nationa] audiey,

just under the new limit, )13

The FCC also has rules limiting ownership interests within the same ¢
Almost from the start, the Commission prohibited common OWnership

more than one AM station, one FM station and one TV station servi
the same city.’ Since 1975 it has prohibited the acquisition or trangfe,
but not the continuing ownership — of both a radio station and g VHE tg
vision station in the same city. Since 1975 it has also prohibiteg ¢
acquisition or transfer — but, again, not the continuing ownership — of
broadcast station and a daily newspaper serving the same city. 13 {Hen
Rupert Murdoch, who in 1985 agreed to buy television stations in Chica
and New York, was required to sell his newspapers in Chicago and N

York.) The FCC’s rule on newspaper-broadcast combinations hag be
upheid by the Supreme Court.’® The Court said it was reasonable for ¢
FCC to conclude that the public interest was best served when broadcs;
stations and newspapers represented fully independent sources of inform
tion. The rule did not violate the First Amendment rights of newspap
owners, the Court continued, since they remained free to own broadca;
stations in other cities and since the First Amendment does not guarant
a right to broadcast as it does a right to speak or print.

4. Obligations to Promote the Electoral System

Although broadcasters receive at virtually no cost licenses to use publ
resources worth many millions of dollars, they are not required by law ¢
make any of their broadcast time available without charge to anyone, inclu
ing candidates for public office, The Communications Act does impose o
them, however, two obligations designed to promote the nation’s elector
system (in addition to the more general »fairness doctrine« obligation

be discussed next). The first is the »equal time« or »equal opportunities

136 Broadcasting, May 20, 1985, at 40.

137 Genesee Radio Corp., 5 F.C.C. 183, 186 (1938); 47 C.F.R. §§73.35 (AM), 73.240 (FM
73.636 (TV) (1983).
138 47 C.F.R. § 76.401 (1981).

139 Multiple Ownership, 53 F.C.C.2d 589 (1975); 47 CF.R. §§ 73.35(c), 73.240(c), 73.636(c
(1983),

140 FCC v. Nat’l Citizens Comm, for Broadcasting, 436 U.S. 773 (1978).
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4 7t provides that if a station gives or sells air time to a candidate for
¢ office, it must afford an »equal opportunity« — that is, the same
af and kind of time at the same price - to all other qualified candi-
a5 for the same office. (Since even a »nonpolitical« appearance by a can-
a-t-e':wm trigger the equal-time law, old movies featuring Ronald Rea-
“for. example, were not shown on television duripg his electoral cam-
éns;; the FCC never had to decide the interesting question of what would
stitute an »equal opportunity« for an opposing candidate.) The
al-time law has four cxceptions: appearances by candidates during
Lcwscasts, news interviews, news documentaries and on-the-spot coverage
ona fide news events.™? The FCC has ruled that debates between can-
ates are »bona fide news events.« This ruling has made possible tele-
<ed debates between the major-party candidates — President Reagan and
alter Mondale, for example — because it relieves the networks of having
give equal, free time to all the minor-party candidates as well.1¥

¢ the equal-time law comes into play only after a broadcaster has
oluntarily decided to put a candidate on the air, the second electoral-
em: obligation does require broadcasters to provide some time whether
.y like it or not. Section 312(a)(7) of the Communications Act requires
mto provide »reasonable amounts of time« — which need not be free —
gally qualified candidates for federal elective office. In the 1981 case of
"8S. v. FCC,'** the Supreme Court upheld the constitutionality of this
equirement. The Court noted that it created only a »limited« right of
g to the broadcast medium and said it made »a significant contribution
o freedom of expression by enhancing the ability of candidates to present,
he public to receive, information necessary for the effective operation
he democratic process.«'*

.The Fairness Doctrine

i¢’ fairness doctrine, originally promulgated by the FCC but now arguably
atified by Congress, imposes on broadcasters two general obligations: (1)
evote a reasonable percentage of time to the coverage of public issues«

47 U.8.C. §315 (1982).
47 U.S.C. §315(a) (1982).
3 Aspen Institute on Communications, 55 F.C.C.2d 697 (1975), affd sub nom. Chisholm v.
FCC, 538 F.2d 349 (D.C. Cir. 1976), cert. denied, 429 U.S, 89 (1976).
144 453 U S, 367 (1981),
5 Id. at 396-97,
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and (2) to make that coverage »fair,« in the sense of providing »an opporty.
nity for the presentation of contrasting points of view.«!*® The Fee
accords broadcasters wide latitude in deciding which issues to cover, so the firs
obligation is rarely invoked.'’ It is the obligation to present contrastip
viewpoints once an issue has been covered that has generated most of the
litigation and controversy under the fairness doctrine. Here again broad.
casters are given considerable latitude. They need not give equal time to
each side of an issue; they need not present each side in the same format
(speeches by the president advocating one point of view can be »balanced « for
example, by newscasts and news-interview programs reflecting Opposing
viewpoints); and they can exercise their-own news judgment in determining
who shall be the spokesperson for a particular point of view.™8

On the other hand, the fairness doctrine applies to all programming, regard.
less of the context in which a point of view on a controversial issue is present-
ed. Even if the point of view is presented in advertising, the broadcaster
is required to present the opposing points of view on the broadcaster’s own
time, if necessary. While the FCC now holds that product commerciais
do not address a controversial issue of public importance if they simply urge
the audience to buy the product,’™ commercials that otherwise address a
public issue can still trigger the fairness doctrine if the station has not ade.
quately covered the other side of the issue.’™ Thus, while the Reagan
administration FCC has been extremely reluctant to find violations of the
fairness doctrine, it did find one where a station had run a series of edito-
rial advertisements for a public-utility trade association advocating contin-
ued construction of a nuclear generating plant. The plant’s construction
was shown to be a controversial issue in the locality, and the advertise-
ments had consumed 182 minutes of coverage while the station had provided
only 22 minutes to contrasting views. %2

In addition to its general obligations, the fairness doctrine has two more
specific corollaries — the personal-attack and political-editorializing rules.

146 Fairness Report, 48 F.C.C.2d 1 (1974) [On Aug. 4, 1987, the FCC repealed the fairness doctrine.
Syracuse Peace Council, 63 Radio Reg.2d 541].

147 The FCC did invoke it once, where a radio station in a coal-mining area declined to cover
the issue of strip mining. Rep. Patsy Mink, 49 F.C.C.2d 987 {1976).

148 See 48 F.C.C.2d 1 (1974); Democratic Nat’l Comm. v. FCC, 481 F.2d 453 (D.C. Cir. 1973); &
¢f. Comm. for the Fair Broadcasting of Controversial Issues, 25 F.C.C.2d 283 (1970), revid
on other grounds sub nom. CBS v. FCC, 454 F.2d 1018 (D.C. Cir. 1971).

149 Cuilman Broadcasting Co., 40 F.C.C. 576 (1963).

150 The Handling of Public Issues Under the Fairness Doctrine and the Public Interest Stan-
dard, 58 F.C.C.2d 691, rev’d in part, Nat'l Citizens Comm. for Broadcasting v. FCC, 567
F.2d 1095 (D.C. Cir. 1977), cert. denied, 436 U.S. 926 (1978),

151 Energy Action Comm., Inc., 64 F.C.C.2d 787 (1977).

152 Syracuse Peace Council, 99 F.C.C.2d 1389 (1984).
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re the giving of air time to a specific person {or group) to reply to
he station bas said. When a station in discussing a controversial issue
_to the same four exceptions as the equal-time law) airs a »per-
jack« on the »honesty, character or like personal qualities« of an
ified person or group, the station is required promptly to provide the
‘or group with a notice of the attack and a reasonable opportunity to
ver the air. As one would expect, the line separating a »personal
k« from mere criticism is hazy; a court has ruled that calling a con-
man a »coward« for example, could appropriately be found to consti-
personal attack.19?

olitical-editorializing rule, which is both easier to implement and
useful provides that when a station airs an editorial — that is, the
y's. own opinion -~ endorsing or opposing a candidate for public
must promptly notify the candidate whom it has opposed, or has
endorsed and give that candidate an opportunity to reply over the

Supreme Court upheld the personal-attack and political-editorializing
les; and the fairness doctrine in general, in the 1969 case of Red Lion
wadeasting Co. v. FCC.1 Responding to the broadcasters’ claims that
eply and access obligations imposed by the fairness doctrine violated
irst Amendment rights, the Court justified this regulation of speech
two: grounds, namely, the scarcity of space in the radio spectrum and
irst Amendment right of the public to receive a diversity of informa-

ccause of the scarcity of radio frequencies, the Government is permitted to
‘put-restraints on licensees in favor of others whose views should -be expressed on
-this unique medium. But the people as a whole retain their interest in free speech
radio and their collective right to have the medium function consistently with
ends and purposes of the First Amendment ... It is the right of the public to
‘Téceive suitable access o social, pohtlca] csthetlc, moral and other ideas and
-experiences which is crucial here. .

"e Court’s opinion in Red Lion sharply illuminates the difference in the
- Amendment protections afforded to the broadcast and the print
'edla The case of Miami Herald v. Tornillo,"" involving a right-of-reply

3 Strauss Communications Ine. v, FCC, 530 F.2d 1001 {2d Cir. 1976).
447 CF.R. § 73.193(a) (1989).

395 ULS. 367 (1969).

6. Id. at 390.

77418 U8, 241 (1974).
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statute for newspapers, presented almost the identical question yet drew fy;
the Court a diametrically different opinion. Both of the arguments accepg
by the Court in Tornillo — that the statute would deter the coverage of ¢
troversial issues and that it constituted impermissible government interfe
ence with editorial discretion — were made in Red Lion as well. Sg gre
was the gulf between the constitutional treatments of the two media
the Court’s opinion in Tornillo, issued five years after Red Lion, dig p
even cite that decision, let alone explain why it was so different.

Today there is growing attack on the »second class« conmstitutional tre,
ment accorded the broadcast medium by Red Lion. The basic theory th
the scarcity of the radio spectrum distinguishes broadcasting from o
media is much criticized. Critics argue that much of the scarcity is governmey
created (there is room for many more stations than the government
licensed); that the scarcity of the airwaves is no different from the scargj
of other resources, such as the paper and ink that go into newspapers; th
in fact newspapers — at least daily newspapers — are more scarce in almo
all U.S. cities than are radio or even television stations; and that the deve
opment of cable and other new technologies is removing scarcity from {
broadcast context.'*® The present FCC shares these views and would [j
to repeal the fairness doctrine,’® though it probably cannot do so witho
the approval of Congress.’®™ The Supreme Court itself, recognizing th
»[t]he prevailing rationale for broadcast regulation based on spectrum sca
city has come under increasing criticism in recent years,« has indicated th
it would be prepared to »reconsider our longstanding approach« if it hay
»some signal from Congress or the FCC that technological developmen
have advanced so far that some revision of the system of broadcast regul
tion may be required.«'%! At the same time, the Court indicated it mig
reconsider Red Lion more specifically if it were shown that the fairne
doctrine, by deterring broadcasters from addressing controversial issue:

158 E.g., Fowler & Brenner, A Marketplace Approach to Broadcast Regulation, 60 TEX, L|
REV. 207 {1982); see also Coase, The Federal Communications Commission, 2 J. LAW &
ECON. 1 (1959).

159 See General Fairness Doctrine Obligations of Broadeast Licensees, 102 F.C.C.2d 1
(1985).

160 Congress probably codified the doctrine in its 1959 amendment to section 315 of the Comm
nications Act, 47 U.85.C. §315(a). See Broadcasting, Apr. 1, 1985, at 121 (FCC comm
sioner so concluding). A decision of the federal court of appeals in 1986, however, express
the view that Congress had not ratified the doctrine. Telecommunications Research a
Action Center v. FCC, 801 F.2d 301 (>.C. Cir, 1986}. See Broadcasting, Sept. 29, 1986,
72. {Bui see supra note 146].

161 FCC v. League of Women Voters, 468 U.S, 364, 376-77 n. 11 (1984).
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to reduce than to enhance speech.'®> On the other hand, the
s 1981 decision in CBS v. FCC,'® upholding the statutory require-
reasonable access for federal political candidates, suggests that the
Lion approach to broadcast regulation has not lost all its force, .

Aspects of Broadcasters’ Independence

thin the extensive regulatory framework that governs broadcasting,
adcasters retain substantial spheres of editorial discretion protected by
First Amendment. Thus in the 1983 case of CBS v. Democratic
rional Committee,'® the Supreme Court held that neither the First
dment nor the Conumunications Act requires broadcasters, while
ccept commercial advertising, also to accept »editorial advertising«
lic issues. The Court declared:

the delicate balancing historically followed in the regulation of broadcasting,
ngress and the Commission could appropriately conclude that the allocation of
palistic priorities should be concentrated in the licensee rather than diffused
mong many. This policy gives the public some assurance that the broadcaster
ill be answerable if he fails to meet its legitimate needs ... '

mewhat ironically, in view of today’s attacks on the fairness doctrine,
¢ Court in CBRS v. Democratic National Committee relied in part on the
bligation broadcasters have under that doctrine — their raffirmative and
dep'e'ndent statutory obligation to provide full and fair coverage of public
5«15 Thus the opinion fell distinctly short of recognizing full journalis-
diséretion for broadcasters under the First Amendment.

he Court endorsed another aspect of broadcasters’ journalistic autonomy
e 1984 case of FCC v. League of Women Voters.® That decision
eld unconstitutional under the First Amendment a provision in the Public
deasting Act that barred noncommercial broadcasters from editorial-
ing. None of the justifications offered for the statute — such as a desire to
‘prevent stations partly financed by the government from becoming vehicles for
yvernment propagandizing — was found by the Court to be sufficiently

62 Id. at 378-79 n. 12.
3. CBS v. FCC, 453 U.S. 367, 367 .
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important and sufficiently related to the statute to justify such a flat bap on
highly protected political speech.

In addition, charges of falsity or distortion in broadcasters’ news or dogy,.
mentaries — aside from charges of fairness doctrine viclations — are regy
larly rejected by the FCC. While the Commission condemns »slanting. or
»staging« of the news as a violation of the broadcaster’s public-intereg
responsibility, it also refuses to become »the national arbiter of truth 16
It therefore will not investigate charges of news distortion unless presenteg
with »extrinsic evidence of deliberate distortion,« evidence apart from bt
the program itself and the alleged »true facts.«'® Since such evidence foy
obvious reasons is rarely presented, broadcasters’ news judgments are noy
mally free — defamation lawsuits aside - from official inquiry into thej
accuracy.

7.  Regulation of Programming Content

As a result of recent deregulation by the FCC, broadcasters are now sub
ject to very little formal regulation of their programming content. The FCC
no longer concerns itself — except in comparative renewal contests ap
other special situations ~ with the amount of time a broadcaster devotes t
public affairs, to locally originated programming, to agricultural or reli
gious programming, and so forth. Industry-supported guidelines limitin
the amount of time devoted to commercials also have been dropped (i
the face of antitrust attack by the government). Indirect regulatory ap
proaches to program content, such as the FCC’s former requirement that broad
casters interview numerous local leaders to »ascertain« the issues of import
ance to their communities, have been largely lifted as well. All tha
remains in this connection is a broadcaster’s obligation to keep a publi
list of five to ten local issues and how the broadcaster’s programming ha
treated them in the past three months, plus a general obligation — enfor
ceable in extreme cases at renewal time — to provide programming tha
covers issues of public concern and that generally serves the public inte
rest. 1™

168 Hunger in America, 20 F.C.C.2d 143 (1969); Chet Huntley, 14 F.C.C.2d 713 (1968). Com
pare also, Broadcasting, Maz. 11, 1985, at 79.

169 Id.; see Chronicle Broadcasting Co., 27 Radio Reg.2d 743 (1973); 30 F.C.C.2d 150 (1971).

170 See Broadcasting, July 2, 1984, at 31.
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riformal Regulation of Programming

from what the law provides, there is informal regulation of broad-
fig; sometimes by »raised eyebrow« and sometimes by rougher ges-
o5 These methods vary widely in nature and efficacy. In 1979 the FCC
. a »nonbinding« policy statement encouraging broadcasters to do
- programming for children.'”" Broadcasters largely ignored the
cjuest But when the FCC, after receiving complaints about the broad-
sting of »drug-oriented« song lyrics, notified licensees that as part of their
bhc—mterest duties they were responsible for knowing what they broad-
s, the Commission’s action — upheld by the court of appeals'” — appar-
tly had its intended effect of reducing the play of the targeted songs.

ss formal kind of regulation occurred in 1974 when the chairman of
o FCC, responding to pressure from Congress to curb the amount of
sex« and »violence« on television, lobbied and cajoled the three networks
d:'the broadcasters’ trade association to establish a »family viewing
ure. early each evening that would be free of such programming. The
broadcasters initially gave in to this pressure,’ but them a suit was
ught chatlenging the chairman’s actions as violating the First Amend-
ent.'’* The suit dragged on for ten years and was eventually settled,!”
the meantime broadcasters drifted back to their old ways, and the
mily hour« languished.'” It was only because of the lawsuit that the
scope and nature of the mterventlons by the FCC chairman became known
‘the public.

‘Another effort came to public light only because of the extensive Water-
gate investigation into the administration of President Richard Nixon. A
orandum from presidential assistant Charles W. Colson to presiden-
tial: assistant H.R. Haldeman, dated September 25, 1970, reported that
Colson had met with the chief executives of the three television networks to
discourage them from airing replies to televised speeches by the president
and to let them know, among other things, »that we are not going to let
em get away with anything that interferes with the President’s ability to
communicate.« Colson told Haldeman he would pursue with the then-

171 Children’s Television Programming and Advertising Practices, 75 F.C.C.2d 138 (1979).

72 Yale Broadcasting Co. v. FCC, 478 ¥.2d 594 (D.C. Cir. 1973), cert. denied, 414 U.S. 914
G (1973).

73 See Writers Guild of America v. FCC, 423 F. Supp. 1064, 1092-1128 (C.D. Cal. 1976),
. rev'd, 609 F.2d 355 (9th Cir. 1979).

74 See 609 F.2d at 355 ff,

75 Broadcasting, Jan. 7, 1983, at 204.

76 See M. FRANKLIN, MASS MEDIA LAW 843 (3d ed. 1987).
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chairman of the FCC »the possibility of an interpretive ruling by the FCe
on the role of the President when he uses TV, as soon as we have a major.
ty.«

Since the president appoints the members of the FCC and since the Fee
holds great power over broadcasters, any president can exert Weighty
influence over broadcasters through his FCC appointments. The gover,.
ment’s capacity for informal regulation of broadcasters must be taken ipgq
account along with the independence they are formally accorded by the
law.

9. Regulation of »Offensive« Programming

One clear difference between the broadcast and print media under current
law is that »offensive« speech may be restricted more readily in broadcagt.
ing. In FCC v. Pacifica Foundation,’” the Supreme Court upheld the
¥CC's power to regulate broadcast speech that is »indecent« but not sob.
scene.« By the vote of 5 to 4, the Court said the Commission had acted
permissibly in imposing sanctions on a radio station for presenting a satiri-
cal monologue entitled, and comsisting of, »Filthy Words.« Although the
material was not obscene under the constitutional standard, it »did not con-
form to accepted standards of morality« — at least not in the afternoon,
when children would be in the andience — and therefore could be found
»indecent« under a federal statute banning the use of »any obscene, inde-
cent, or profane language by means of radio communications.«'’® The
Court upheld the statute’s constitutionality as thus interpreted, notwithstand-
ing that in other media »indecent« speech has constitutional protection.
The Court rested the lower standard of constitutional protection for broad-
cast speech on two considerations: the »uniquely pervasive« presence of
the broadcast media »in the lives of all Americans,« and the fact that
broadcasting »is uniquely accessible to children.«*”

177 438 U.S. 726 (1978).

178 18 U.S.C. § 1464 (1982); see 438 U.S. at 735.

179 438 U.S. at 748 f. A federal appeals court has struck down under the First Amendment a
state law attempting to apply the »indecency« standard of Pacifica to cable television. Jones
v. Wilkinson, ___ F.2d .___ (10th Cir., Sept. 8, 1986) [affd mem., 107 §. Ct. 1559 (1987)).
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‘Regulation for Reasons of Public Health

967 the FCC rather surprisingly ruled, in response to a citizen’s com-
t; that broadcast cigarette advertisements presented one peint of view
ontrovermai issue of public importance — the desirability of smoking -
1 therefore required, under the fairness doctrine, that broadcasters air
“hout charge) anti-smoking announcements from public-health organiza-
8 The court of appeals upheld the Commission’s ruling, relying not
uch on the fairness doctrine as on the public-health component of the
gblic interest that the FCC is charged to promote. 181 Congress responded
law prohibiting all cigarette advertising on radio and television. 8
_constitutional challenge by broadcasters, the law was upheld by a
eral district court,'® The court stressed the legitimacy of the govern-
- objective, the lower level of First Amendment protection accorded
16 broadcast media and the marginal amount of First Amendment pro-
ection . that was accorded (at that time) to commercial speech. The
preme Court affirmed the decision without issuing an opinion.'® Since
while adhering to a differential standard for broadcasting in cases like
caftca, the Court has substantially strengthened the constitutional protec-
n ‘accorded to commercial speech.’® Tt therefore has been thought
mestionable whether the cigarette-advertising law, flatly banning a form
xpression because of the message it conveys, would survive constitu-
onal review under today’s standards. A 1986 decision of the Supreme
urt; however, indicates that laws banning tobacco advertising would be
pheId and not only in the broadcast media.'®

- Television Station WCBS-TV, 9 F.C.C.2d 921 {1967).

181 Banshaf v. FCC, 405 F.2d 1082 (D.C. Cir. 1968), cert. denied, 396 U.S. 842 (1969).
82°15-U.8.C. § 1335 (1982),

83 Capital Broadcasting Co. v. Mitchetl, 333 F. Supp. 582 (D.D.C. 1971).

84 405 U.5. 1000 (1972) (per curiam).

85 See, e.g., Cent. Hudson Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557 (1980);
Carey v. Population Servs. Int’l, 431 U.S. 678 (1977); Bigelow v. Virginia, 421 1.S. 809
(1975).

186 Posadas de Puerto Rico Associates v. Tourism Co. of Puerto Rico, 106 8. Ct. 2968 (1986},
The Court held that Puerto Rico’s power to completely ban casine gambling »necessarily
includes the lesser power to ban advertising of casino gambling.« [d. at 2979, The decision,
though surprising and questionable, presumably means — if the Court adheres to it — that

all cigarette advertising could be prohibited, since cigarettes themselves could be prohibit-
ed,
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11. General Laws Regulating Broadcasters

Like the print media, the broadcast media are subject to general laws tha
affect speech — those concerning defamation, invasion of privacy, copy
right infringement and the like. The broadcasting of a movie, televisig
program, or other copyrighted work is a »performance« of the work that, f|
unauthorized, constitutes copyright infringement.’ Broadcasters are a5y
subject to generally applicable taxes, labor laws and other economic regula
tion. In addition to actions taken by the FCC to limit concentrations of
control in broadeasting, broadcasters in theory are fully subject to the angj.!
trust laws,’® though in practice it appears that only extreme cases wifj
bring forth government antitrust action against either broadcasters or news
paper publishers. Broadcasters are also subject to the general anti-discriny
nation laws and, in addition, to extensive »affirmative action« Tequire
ments imposed by the FCC.'®

False advertising on the broadcast media is subject to sanction by both th,
FCC and the Federal Trade Commission (FTC).'® The FCC has state
that licensees are required to »take all reasonable measures to eliminat
any false, misleading or deceptive matter« from the advertising the
carry.’! Both the FCC and the FTC have attempted to protect children fro
television advertising that is considered unfair to them. The FTC under th
Carter Administration took major steps in this direction but was blocked j
Congress.* The FCC has taken more limited steps, such as ordering 3|
clear separation during children’s programming between the programmin
material and the advertising, %>

12.  Deregulation of Broadcasting

In recent years, consistent with the trend in other areas of government]
regulation, a movement has developed to reduce or abolish governmcnﬁ!
regulation of the broadcast media. The primary arguments have been (1}
that the rationale of spectrum scarcity, which has provided the basic justifi-

187 17 U.8.C. §101 (1982); see, e.g., Roy Export Co. v. CBS, 672 F.2d 1095 (2d Cir. 1982).
188 United States v. RCA, 358 1.5. 334 {1959).

189 47 C.E.R. § 73.2080 (1985).

190 See FTC v. Colgate Palmolive Co., 380 U.S. 374 (1965).

191 False, Misleading or Deceptive Advertising, 40 F.C.C. 125 (1961).

192 See M. FRANKLIN, MASS MEDIA LAW 892 (2d ed. 1982).

193 See Action for Children’s Television v. FCC, 564 F.2d 458 (D.C. Cir. 1977).
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or broadcast regulation, is no longer plausible (if it ever was)
ij¢: of the proliferation of new media such as cable, and (2} that »regu-
A« by the free market would more effectively respond to public desires
'pl'-omote the public interest than regulation by a government agency
the FCC." In 1984 the FCC chairman, Mark Fowler, cited the
ater efficacy of market regulation in explaining the FCC’s elimination of
st-of its general regulation (the political obligations aside} of radio and
sion programming content.'” Congress has joined in the move
ard deregulation. In 1982 it amended the Communications Act to
npower the FCC to allocate new broadcast licenses by a lottery — but
fiot 2 money-making auction — instead of the traditional comparative
: 196
the 1981 case of FCC v. WNCN Listeners Guild,"" the Supreme Court
coved the FCC’s decision to eschew regulation of radio station »for-
“The court of appeals had held that when a proposed sale of a radio
n involved a change in its program format so that, for example, the
‘only classical-music format would be eliminated, the FCC, before
pp oving the license transfer, was obligated to consider whether the pro-
&d format change would be in the public interest. The FCC said it pre-
d:- to leave format decisions to0 broadcasters, who in seeking to maxi-
heir audiences and incomes in the marketplace would respond to
desires more quickly and effectively than the FCC could. The
upreme Court upheld the FCC’s position.
FCC has also expressed a strong interest, as noted above, in abolishing
e fairness doctrine.’™ The Supreme Court, in the League of Women
ters case, has indicated that it might be sympathetic.'®
deanwhile in Congress every year there are bills to deregulate the broad-
ast media and give them full First Amendment protection.??® These mea-
founder, typicaily, on the refusal of broadcasters to pay anything for
eir use of the spectrum, such as annual license fees (not to mention some-
ing approaching the true value of their licenses). To at least some extent,
ﬁén, U.S. broadcasters have themselves to blame for their continued fail-
re to achieve full First Amendment rights; they simply place a higher
alue on money.

94: See, e.g., Fowler & Brenner, supra note 158.

See Broadcasting, July 2, 1984, at 31,

47 U.S.C. §309(i)(1) (1982).

9T 450 U.S. 582 (1981).

98 See supra note 159 and accompanying text [bur see supra note 146,
) See supra text accompanying notes 161-62.

200 See, e.g., Broadcasting, Jan. 14, 1985, at 216.
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The constitutional question is reemerging in the Supreme Court, howeve,
Both there and in Congress, the essential nature of broadcast regulation in
the U.S. legal scheme remains unsettled.

E. Regulation of Other Electronic Media Delivery Systems {Excludiy,
Cable and DBS)

1. Subscription Television (§TV)

Over-the-air pay television, or subscription television (STV), uses a con
ventional, full-powered television broadcast station to broadcast commergigg
free programming, in scrambled form, which subscribers decode and view g
a fee. STV operators obtain revenue from the subscription fees and also from
leasing or selling decoders. At the end of 1984, there were fewer than twenty,
STV operations, serving 560,000 homes, a sharp drop from about 1.4 millip
homes in 1982. STV appears to be, if not dying, at best short-lived. With it
single station and its high operating costs, it apparently cannot compet
with cable, and it survives mainly in cities where cable has been slow to
develop, 2!

At one time the FCC regulated STV quite aggressively, imposing limits o
the kinds of movies, sports events and other programming that STV coulgd
carry, in an effort to prevent the »siphoning« of such programs away from
conventional »free« television.”” In recent years regulation of STV ha
been reduced almost to the vanishing point. Under present regulations, an
television licensee may become an STV operator simply on ten days
notice given to the FCC.? STV operators are retieved of some of th
rules still applicable to regular broadcasters, such as the ban on ownin
more than one station in the same city.?™

2. Low Power Television (LPTV)

Low power television {LPTV) evolved from »translator« television sta
tions. A translator uses conventional broadcast technology at a low powe

201 See Broadcasting, Dec. 10, 1984, at 44.

202 See Home Box Office, Inc. v. FCC, 567 F.2d 9, 19, 59-60 (D.C. Cir. 1977).
203 See 47 C.F.R. § 73.642-.644 (1984),

204 See Subscription Television Service Amendment, 48 Fed. Reg. 56,386 (1983).
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vel to strengthen and rebroadcast a weak signal from an affiliated station,
"lly to bring that station’s signal to a remote area. LPTV was born
‘the FCC allowed translator stations to begin broadcasting their own
grammlﬂg The primary difference between conventional television and
»TV is that an LPTV station has a much more limited range, and a great
any LI;’OI;V stations can therefore be licensed without interfering with one
hen the FCC in 1980 first proposed to license LPTV, it set off a gold
ish‘that at one time brought forth more than 30,000 applications.?%¢ The
ommission was overwhelmed, and even though it subsequently adopted
ottery system to award the licenses between mutually exclusive appli-
ts, the awards have been slow and the medium remains stunted. But
umber of licensed stations is now rising rapidly. As of June 30, 1986,
are were 408 LPTV stations on the air (248 VHF, 160 UHF), and con-
tiction permits had been granted for another 210 stations. 2

¢ FCC decided to minimize regulation of LPTV. In addition to adopting
¢ lottery procedure, it declined to impose ownership restrictions,
nimum hours of broadcasting or requirements to ascertain community
ds. On the other hand, restrictions on network-affiliation agreements
o apply, as do the equal-time and reasonable-access laws for political can-
dates and the fairness doctrine.?®

3 .Multipoint Distribution Services (MDS)

;1974 the FCC authorized two channels in each city to be used for muiti-
point distribution services (MDS). An MDS system transmits an omnidirec-
tional microwave signal that can be received by subscribers with special
antennas.?’” The MDS signal can carry large amounts of information,
including television programming; MDS may be thought of as a »wireless
cable system.« In 1983 the FCC reallocated some of the electromagnetic

‘205 An Inquiry into the Future Role of Low Power Television Broadcasting and Television
Translators in the National Telecommunication System, 47 Fed. Reg. 21 468 (1982).

206 Broadcasting, Dec. 10, 1984, at 58.

207 Broadcasting, Dec. 1, 1986, at 122. (These arc in addition to the conventional television
- stations listed in the chart in the text at note 108 supra.)

208 See The Future Role of Low Power Television Broadcasting and Television Translators in
the National Telecommunication System, 48 Fed. Reg. 21,478 (1983); 47 C.F.R. §§ 74.780,
v 74,784 (1985); 47 Fed. Reg. at 468.

209 Amendment of Parts 1, 2, 21, and 43, 45 F.C.C.2d 616 (1974).
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spectrum from the Instructional Television Fixed Service to MDS ig orde
to allow for eight more MDS channels in each city. These new Channel
are aflocated in two groups of four, creating Multichanne] MDg
(MMDS).?® MMDS operators thus are able to offer four or five channey
stitl a good deal less than cable but perhaps at lower capital costs. 2!

For reasons that are less than clear, both MDS and MMDS have been clas
sified by the FCC under the Communications Act as »common cartiers,,
rather than »broadcasters.«*'> This means that they lease their channej :
rather than do their own programming. Single-channel MDS operatoy
have typically leased their entire capacity to a single programmer, such g |
a pay-movie entreprencur who provides programming to hotels, apartmey; |
houses and homes. Under the common-carrier rules, MDS operators gy |
prohibited from substantial involvement in the programming they transmj
and they can devote no more than half of their broadcast time to program
ming supplied by an entity with which they are affiliated.?!? Broadcasting |
regulations, such as equal time, reasonable access and the fairness dog.
trine, probably apply to the customers who lease the MDS channels — g ¢
because the FCC has said so but because the court of appeals did in a par; ;
alle] case involving DBS. 214 '
As with other new technologies, there has been a tremendous interest jp |
obtaining MMDS licenses. Overwhelmed by more than 16,500 applica.
tions, the FCC adopted a lottery procedure to choose between mutually
exclusive ones, though it still held comparative hearings for the few remain- |
ing single-channel MDS licenses.”'® At the end of 1984, there were some |
450,000 subscribers to MDS — down from 570,000 in 1982 — but the first
MMDS licenses had yet to be awarded.?'® Enthusiasm about the prospects
of MMDS declined in the years 1982-85, and it remains to be seen how

210 Amendment of the Commission's Rules with Regard to the Instructional Television Fixed
Service, the Multipoint Distribution Service, and Private Operation Fixed Microwave Ser-
vice, 48 Fed. Reg. 33,873 (1983).

211 See Broadcasting, Dec, 10, 1984, at 451,

212 47 CF.R. §821.900 et seq. (1985); see also Common Carrier, 45 F.C.C.2d 616 (1974);
Homet, Getting the Message: Statutory Approaches to Electronic Information Delivery and
the Dty of Carriage, 37 FED. COM. L.J. 217, 23840 (1985).

213 47 C.E.R. §21.903 (1985).

214 See Nat’l Ass'n of Broadcasters v. FCC, 740 F.2d 1190, 1199-1205 (D.C. Cir. 1984).

215 See 50 Fed. Reg. 5983 (1985).

216 Broadcasting, Dec. 10, 1984, at 46. The first awards were made in September 1985; lotteries
and resulting awards continued through 1986. See Broadcasting, Oct. 6, 1986, at 73, Quincy
Cable TV, Inc. v. FCC, 768 £.2d 1434 (D.C. Cir. 198%), cert. denied, 106 S. Ct. 2889
{1986).
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jvely the medium can compete against the much greater channel capa-
f cable.

‘Regulatory Framework of Cable Television

Description and Background of Cable

e television has existed in the United States since about 1950, The first
a‘bi’é- systems - called at that time community antenna television
ATV) - were located in communities perhaps sixty miles away from the
test television station, or surrounded by mountains, and therefore
afflicted with poor television reception. The CATV operator erected an
tenna on high ground near the town, picked the television signals off the
and sent them by wire to the homes of local residents, who paid a
onth]y fee for the service. Cable’s original purpose, thus, was to over-
e natural obstacles to good television reception in communities that
ere more or less within the »natural« range of the stations being re-

he next step was to increase the program offerings available by using micro-
refays to bring in the signals of »distant« stations. With this attrac-
n.cable could appeal to viewers even in large cities enjoying a full comple-
ent of off-the-air stations. It could, for example, bring the independent
. not network-affiliated) stations in the very largest cities, such as Los
nigeles or Chicago, into cities (say Denver) that had three network affili-
tes but no independent VHF station. What made cable’s distant-signal
eal a commercial reality was the introduction in the mid-1970s of
omestic satellites to replace terrestrial microwave relay stations as cross-
ountry program carriers. The satellites have made possible the carriage of
levision »superstations« — three independent VHF stations in Chicago,
ew York and Atlanta — to thousands of cable systems throughout the

_The satellites have also brought to cable systems something new and even
more important than distant broadcast signals: a legion of new »cable net-
orks« that provide original cable programming in a wide diversity of for-
-mats. There are cable networks showing full-time news (Cable News Net-
tk), full-time coverage of the proceedings of the U.S. Congress
C-Span}, full-time music (MTV), full-time sports, full-time movies, full-
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time foreign-language programs and numerous other formats. The cable
networks are provided for a fee to individual cable systems, ang the
systems provide them to their subscribers either as part of the »basic tier,
of cable services that every subscriber reccives in return for the month
subscription fee or as part of an added tier for which the subscriber Pays
extra (»pay cable,« exemplified by entertainment networks such as Home
Box Office or Showtime). In addition cable systems can, and often do, OTigj.
nate their own local programming. This has rarely been an important
factor in attracting andiences, though it is commercially important insofy;
as it involves the origination of commercials. Advertising, however, stil]
provides only a small part of cable revenues (less than five percent) ag of
1985).217 Although cable systems still carry the signals of focal television
stations, regardless of being required to do so by the FCC’s »must carTyq
rule,”® the variety of specialized programming provided by the cable net.
works is the principal thing that has made cable today a successful, fagt.
growing and increasingly important medium.

In mid-1985 there were in the U.S. some 6,600 operating cable systems sey.
ving about 37 million homes, or fourty-four percent of the nation’s television
households.””” The cable industry’s revenues in 1984 totaled about $3.¢
billion, and the industry was starting to be profitable as well. Most cable
systems have at least twelve channels. Those built after March 1972 must have
at least twenty. It is now common for systems to have around fifty channels,
and fifty-four is typical for systems built today. Many systems now being built
in large cities have two cables and thus the ability to transmit more than one
hundred channels, The average monthly subscription fee for basic cable
service in late 1986 was $10.50 and rising rapidly.?*

ly

2. Local Franchising Regulation of Cable

Originally, and to a significant extent still, cable has been regulated largely
at the local level through the »franchising« process. Because the cables
must be laid over or under the city’s streets, a cable operator cannot begin
construction without a permit, or »franchise,« from the city. Contests
among cable companies to obtain a city’s franchise — assuming there will be
only one franchise, a question discussed below — have often been fierce,
217 BROADCASTING YEARBOOK 1985, at D-3.

218 See text at notes 23738 infra.

219 Broadcasting, May 13, 1985, at 11.
220 Wall 8t. T, Dec. 12, 1986, at 29, cols. 4-6.
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jes -have developed elaborate auction procedures designed to obtain
uch as. possible for the city in the franchise terms. Thus a city might
hise conditions specifying the minimum channel capacity of the
ystem; the area it would serve; a timetable for wiring the entire
he cable networks or other program services the system would pro-
he subscription rates it would charge; the setting aside of one or
+e channels for use by the city government and the school system and for
public-access programming; construction of network and studio facili-
n'connection with the channels so set aside; the length of the franchise
1cally fifteen years); procedures for deciding whether the franchise would
pewed; and a minimum franchise fee - typically a percentage of the
te,j;_g revenues — to be paid to the city each year. All bidders for the
se would be expected to meet these basic conditions, and the franchise
d:then be awarded to whichever company agreed to pay the highest
hise fee or otherwise made the most attractive bid (or, in many cases,
he most political influence with the city government; or, in some cases,
the most effective bribes).221

‘Cabie and Copyright

Whern cable began to develop in earnest in the 1960s, the question naturally
s¢ whether a cable system, when it received broadcast signals (either
ff the air or by microwave relay) and retransmitted them by wire to its
scribers, was infringing the copyrights on the movies or other television
grams being broadcast. H so, then the television networks and the
otion picture companies, which owned most of the copyrights, might be
either to close down or to take over the emerging cable industry and end
he competitive threat it represented. Under the copyright law, the ques-
tion’ was whether a cable retransmission of a broadcast signal constituted a
ormance« of the work being broadcast (or, if it did, whether there
. an »implied license« to perform a work by aiding the reception of a
gnal broadcast to the public).

he Supreme Court decided the question twice. In 1968 it held in Fort-
ightly Corp. v. United Artists Television, Inc.,” dealing with a tradition-

See Cable Franchise Policy and Communications Act of 1984, H.R. REP. No. 934, 98th

Cong., 2d Sess, 23 (1984) (hereinafter cited as »House Report«); Barnett, State, Federal,

and Local Regulation of Cable Television, 47 NOTRE DAME LAW, 685 (1972).

2 392 11.8. 390 (1968). The author was among the counsel for the defendant cable operator in
Fortnightly.
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al cable system that took its signals off the air from a station some Sixty m;)
away, that such retransmission did not constitute a performance of ¢
broadcast work. In 1974, in Teleprompter Corp. v. CBS,” the Court
with a more advanced cable system that received signals by microwave Telay
from more than a thousand miles away, and it reached the same conclusiop
both cases the Court’s reasoning — that cable did not »perform,« becayge
was more like a receiver than like a broadcaster — was unsatisfactory, by ;
result was sound. Not only were better legal reasons available, but the Tésu
as a Supreme Court Justice has since observed, »had the arguably desirah
effect of protecting an infant industry from a premature death.«?

In the Copyright Act of 1976, Congress reached a complicated €omprom;
on the cable copyright question. The Act establishes that cable retransm;
sion does constitute performance, but it relieves cable systems of copyrig
liability for carrying local signals and further gives them a compulsg,
license for the carriage of distant signals. The statutory royalty fees f
distant-signal carriage are set, periodically adjusted and distributed amo
copyright owners by a new federal agency called the Copyright Royalty T;
bunal 2%

4. Cable Regulation by the FCC

Cable regulation by the FCC rose in the 1960s, crested in 1972 and h
since subsided. Designed originally to protect television broadcaste
against cable, it exists today largely to protect cable against local franchi
regulation.

The FCC began in 1959 by deciding that its regulatory jurisdiction undes
the Communications Act gave it no authority to regulate cable, which w
neither a broadcaster nor a common carrier.™® But as cable grew in f
1960s and began to import distant signals that competed for the audience
local broadcasters, the FCC changed its mind. In 1966 it adopted rul
designed to protect broadcasters against cable competition.’”’ These rul
(i) required cable systems to carry the signals of local stations (the »mu

223 415 U.5. 394 (1974).

224 Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 166 (1975) (Blackmun, J., conc
ring).

225 17 U.S.C. §111 (1982).

226 CATV and TV Repeater Services, 26 F.C.C. 403 (£959).

227 Community Antenna Television, Second Report and Order, 2 F.C.C. 725 (1966).
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v« rule); (i) barred them from duplicating a locally broadcast program
1y an imported signal on the same day; and (iii) prohibited cable systems from
importing distant signals into the 100 largest cities — and thus, effectively, from
otiing started in those cities — without a cumbersome hearing into the
ffect the cable operation would have on local broadcasting. The Supreme
gurt in 1968, in the Southwestern Cable case, 228 upheld these rules on
he ground that they were reasonably considered necessary to protect local
foadcasting and therefore were within the FCC’s power to regulate things
ancillary to broadcasting.«

'he FCC in 1972 moved further by adopting a comprehensive set of rules
averning the aspects of cable that were subject to local franchise regula-
i60.2% These rules required franchising authorities to hold a public hear-
g before granting a franchise; required newly built systems to have at
aast twenty channels; required cable systems to provide channels for govern-
nental, educational, public access and leased use; limited franchise terms to
een years; limited franchise fees to three percent (o1, on a special showing,
S é'percent) of the cable system’s annual revenues; and so forth. In addition,
g FCC already had barred ownership of cable systems by any of the tele-
ision metworks and by television stations and telephone companies in the
ime locality as the system, >

jot long after the 1972 rules were issued, the regulatory tide began to turn,
5 the advent of satellites brought cable new growth and political influence
“and as it was increasingly recognized that the FCC’s regulation had func-
tioned largely to protect broadcasters against a new competitive industry.
“Contributing to the trend was a 1979 Supreme Court decision holding that
e access-channel requirements in the FCC’s 1972 rules went beyond the
Commission’s existing jurisdiction over cable.?! Contributing also was the
1976 Copyright Act, which removed the justification for the FCC’s distant-
_signal restrictions on cable.”? The 1970s thus saw a progressive disman-
tling of the regulatory structure the FCC had erected. The various rules
yverning the local aspects of cable were reduced to nonbinding recommen-
_dations, except that the ceiling on franchise fees remained in effect.?3® The
FCC also »preempted,« or used its superior federal authority to prohibit,
‘any local regulation of the rates charged by cable systems for pay-cable

5

228 United States v. Southwestern Cable Co., 392 U.S. 157 (1968).

2% Cable Television Report and Order, 36 F.C.C.2d 143 (1972).

230 47 C.F.R. §§ 63.54 (telephone), 76.501 (networks, broadcasters) (1985).
:231 FCC v. Midwest Video Corp., 440 11.5. 689 (1979),

232 See text at note 225 supra.

+233 47 CF.R. §76.31 (1985).
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programming (but not of the basic rates for subscribing to cable) 3¢ FCe
rules restricting distant-signal carriage by cable systems — adopted as 4 Sub

stitute for copyright liability — were lifted in 1980.° The rule bannm‘
network ownership of cable systems has been effectively lifted, though the
bans on ownership by local television stations and local telephone compy,

nies remain.?® Also remaining were the »must carry« rules, until theh
were struck down by a federal court of appeals in 1985 as violating the Firg
Amendment rights of cable operators.””’ The FCC in late 1986 readopteq
the rules in more limited form, no longer requiring cable systems to carr

all local broadcast stations regardless of the number of channels availab,
on the system.? It remained unclear whether these new rules would wigy,
stand court attack.

That FCC regulation of cable serves largely now to protect cable from logg
(or state) regulation was illustrated by the 1984 Supreme Court decision in
Capital Cities Cable Inc. v. Crisp.”® The Court held that an Oklahom,
statute prohibiting commercials for alcoholic beverages could not be
applied to cable programming. Requiring cable systems to remove such com-
mercials would impose a heavy burden and would conflict, the Court said,
with FCC regulations permitting cable carriage of distant signals and alsg
with the compulsory-license provisions of the 1976 Copyright Act,

5. The Cable Communications Policy Act of 1984

Despite the deregulation at the FCC, cable still chafed under the demands
of cities in the local franchising process and, in particular, under their regu-
lation of cable’s subscription rates. At the same time, the power of cities to
regulate cable through the franchising process — for example, to grant an
exclusive franchise — was coming under increasing challenge in court. A
1982 Supreme Court decision struck dread into the hearts and pocketbooks
of cities by holding that they could be subject to antitrust liability for

234 See Brockhaven Cable TV Inc. v. Kelly, 573 F.2d 765 (2d Cir, 1978), cert. denied, 44!
U.S. 904 (1979).

235 Cable Television Syndicated Program Exclusivity Rules, 79 F.C.C.2d 663 (1980); see Malrite
T.V. of New York, Inc. v. FCC, 652 F.2d 1140 {2d Cir. 1981), cert. denied, 454 U5, 1143
{1982).

236 47 C.F.R. §§63.54, 76.501 (1984).

237 Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434 (D.C. Cir. 1985), cer. denied, 106 §. Ct.
2889 (1986).

238 Broadcasting, Dec. 1, 1986, at 43,

239 104 S. Ct. 2694 (1984).
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¢ taken in cable franchising.”* With the cable industry wanting less
 regulation and the cities wanting legal protection for some local regula-
i 4 bargain was struck that produced congressional passage of the Cable
munications Policy Act of 1984 (the »Cable Act«),*" the most impor-
4mendment yet of the Communications Act of 1934, The essence of the
gain Was that regulation of cable subscription rates was lifted, while the

of cities to grant franchises and impose other regulations on cable as
+t'of the franchising process was confirmed.

able Act states that every cable system must have a franchise and
(horizes a city to award »1 or more franchises.«*”” The House Com-
itee Report makes clear that this means the city may decide to grant only
‘franchise.?® The Act limits franchise regulation in several ways: the
5 franchise fee may not exceed five percent of the cable system’s annual
venues;”* the city (at least in new franchises) may not regulate the con-
f cable programming (except for programming that is obscene or
theiwise unprotected by the Constitution of the United States«);’*
‘the big prize for the cable industry — after January 1, 1987, the city
not regulate the cable system’s subscription rates.”*® The Act also
s provisions for modification of the franchise at the behest of the cable
tor and a complex franchise-renewal section that secks to balance the
mpeting interests of the city and the franchise holder.?*

Act has important provisions regarding »mandatory access« to cable
systems by parties other than the system owner. It allows cities as part of
anchising process to require that channels be set aside for use by the
he schools and the public, with studios and other facilities provided by
cable operator.?*® More important, the Act requires all cable systems
ng thirty-six or more channels to set aside some of them - ten percent on
sriis with up to fifty-four channels, fifteen percent on systems with more
an' fifty-four — for commercial leased access by other programmers.?®® The
effectiveness of this requirement is weakened, however, by provisions
allowing the cable system owner to set the rates for channel leasing so as to

24 Community Comumunications Co. v. City of Boulder, 455 U.S. 40 (1982).
241°98 Stat. 2779 (1984), 47 U.S.C. §§ 521-59 (Supp. 1985)
24247 U.8.C. § 541(a)}(1), (b).

245 47 U.S.C. § 544(b), (d).

246747 1U,8.C. § 543; see also Note following 47 U.S.C. § 521.
T 47 U.5.C. §§ 545, 546.

24847 U.S.C. § 531.

49 47U.S.C. §532.
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protect his own programming against the competition provided by
leased offerings. ™ (Yet the antitrust laws, in turn, might undercut these

provisions.)®!

The Act confirms the preexisting restrictions on ownership of cable Systemg
by television broadcasters or telephone companies in the same locality 25
{Last-minute lobbying by newspaper publishers knocked out a similar ban
on ownership by local newspapers.} It provides that cable systems, insofa,
as they carry television programming, are not subject to regulation as
common carriers (apart from the access requirements imposed or approveq
by the Act).” Government entities are allowed to own cable systemg
but if they do, they may not exercise editorial control except through a 3epa:
rate entity. 2

The Act requires cable operators to protect the privacy of their subscrip,.
ers. They may collect and use personally identifiable information only tg
the extent necessary to render service or to detect unauthorized receptioy
Subscribers are given the right to know what information has been collecteq
about them, how it will be used and when it is available for inspection.
They also have a right to recover damages in court for violation of the
Act’s privacy provisions, >

Various content regulations apply to cable programming under the Act and
the preexisting law. Except with respect to programming on access chanp-
nels, a cable operator remains liable — just as a broadcaster is — for defama-
tion, invasion of privacy, false advertising or other generally applicable
speech offenses. > The operator is also subject to criminal laws on obsceni.
ty; since sex-oriented material on cable has been a sharp political issue in
some parts of the country, the Act adds its own criminal prohibition for
transmitting over cable any matter that is obscene or »otherwise unpro-
tected by the Constitution of the United States.«®’ (The quoted phrase
reflects a hope that the special constitutional standard applied to broadcast-
ing in the Pacifica case® will be applied to cable as well. This seems un-
likely, particularly since the Act requires cable operators to sell or lease to

250 See 47 U.S.C. (c3(1), (@), (d), (f); House Report, supra note 221, at 50-54; Homel, supra
note 212, at 268,

251 See House Report, supra note 221, at 50,

252 471].S.C. §533.

253 47 U.S.C. § 541(c).

254 47 U.S.C. § 533(e).

255 47 U.8.C. §551.

256 See 47 U.8.C. § 558.

257 47 U.8.C. §559.

258 FCC v. Pacifica Foundation, 438 U.8. 726 (1978); see supra notes 177-79 and accompany-
ing text
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;ibers, on demand, a »lock box« to prevent viewing by children.”)

‘the FCC had previously extended to cable-originated programming
roadcast -content regulations as the equal-time and reasonable-
tequirements and the fairness doctrine, 20 and the Cable Act does

ching to change that,*

Cable Regulation and the First Amendment

“existing scheme of cable regulation, as confirmed and adjusted by the
i Act, raises some serious First Amendment questions. There is room
.‘only to outline the most important ones.

The constitutionality of access requirements

ovision of the Cable Act requiring cable systems with thirty-six or
& channels to set aside channels for commercial leased access is under
aftack. — as are franchise provisions requiring that channels be set aside for
ernmental, educational and public-access use — as an unconstitutional
tusion on the editorial discretion of the cable operator as a First Amend-
ment speaker. That discretion is said to comprehend the programming or
am selection for all channels on the system. A requirement that some
annels be made available to other programmers is thus said to violate the
nstitutional principle of Miami Herald Publishing Co. v. Tornillo, 262 which
|d. that newspapers could not be required to make reply space available.
One federal appeals court has supported this argument,?® two others have
indicated some sympathy for it, 2% and the Supreme Court has observed that
the argument is »not frivolous.«”® But another appeals court has viewed
cable access requirements as distinguishable from the right-of-reply statute in

25947 U.S.C. § 544(d)(2).

260 47 C.F.R. § 76.205-.221 (1985).

261 See 47 U.S.C. § 544(f):

262:418 U.8. 241 (1974); see supra text at notes 91-92.

263' Midwest Video Corp. v. FCC, 571 F.2d 1025, 1055-56 (8th Cir. 1978), affd on other

© grounds, 440 1].8. 689 (1979),

264 Preferred Communications, Inc. v. City of Los Angeles, 754 F.2d 1396, 1401 n.4 (9th Cir,

. 1985}, affd as modified, 106 S, Ct. 2034 (1986); Quincy Cable TV, Inc. v. FCC, 768 F.2d
1434, 1450 (B.C. Cir. 1985).

265 FCC v. Midwest Video Corp., 440 U.S. 689, 709 1. 19 (1979).
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266
267

Tornillo,
ments.
The Supreme Court, one would think, will uphold them. Tornillo seemg
different not only because it involved newspapers, traditionally a specially
protected medium under the First Amendment, but also because the Coyyy
there emphasized that the reply-space requirement could deter the news.
paper from printing controversial campaign coverage in the first place
There is no such danger with respect to channel access requirements, sinee
they are independent of the content of the cable system’s own program,.
ming. A more pertinent precedent than Tornillo may be found in Prype.
Yard Shopping Center v. Robins.*®® There the Supreme Court, distinguigl.
ing Tornillo, held that a state could require the owner of a private shopping
center to allow First Amendment activities, such as picketing and leaflet.
ing, on his property — that imposing this right of speech by others did not
violate the owner’s First Amendment rights.

The argument that access requirements nonetheless intrude on the cable
operator’s editorial discretion in the same manner as telling a newspaper
what to print begs the question whether the cable operator’s editorial discre-
tion extends, as a matter of constitutional right, to all the channels on the
system. While the cable operator, to the extent that he programs or selects
programming, is a First Amendment speaker, he is also something else:
the owner of a cable grid. This grid is capable of carrying 50 or 100 chan-
nels of television programming (and other communications) running to
homes throughout the city, and, given the natural-monopoly characteris-
tics of cable, it is very likely to be and remain the only such grid available to
homes in the area it serves. The government, it would seem, has power to
regulate this grid as it regulates other public utilities, and such regulation
can include requiring that some channels on the grid be made available to
programmers other than the system owner. This requirement has only the
most attenuated impact on speech by the cable owner, who remains entitled
to program all the other channels {and to add more of them at will).
Meanwhile the access requirement does much to promote the First Amend-
ment interests of the public by assuring that the cable medium in the com-
munity will not be monopolized but reflect a diversity of sources of informa-
tion and opinion, including ones that disagree or compete with those of
the cable system owner. The Supreme Court has recognized the First

while a federal district court has squarely upheld such requiy,.

266 Home Box Office, Inc. v. FCC, 567 F.2d 9, 46 n. 82. (1977).

267 Berkshire Cablevision of Rhode Island v. Burke, 571 F. Supp. 976, 983-88 (D.R.L 1983).
268 447 U.S. 74 (1980).
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9 and one would

xpebt it to do so again by upholding the congressionally approved access
squirements for cable. 270

inendment interests of the public in a number of cases,

- The constitutionality of exclusive franchising

i more difficult question is whether cities may grant — as they have tradition-
ally: done and are apparently authorized to do by the Cable Act - only one
cable franchise, thereby excluding other cable companies from constructing
nd. operating systems in the city. In March 1985, the federal court of
ppeals in California, in Preferred Communications, Inc. v. City of Los
Angeles,” held that the traditional method of auctioning a single fran-
“chise to the highest bidder violated the First Amendment rights of a cable
company denied a franchise, if there were room on the utility poles (as there
as. conceded to be) for a second company’s cable.

rorceful arguments exist on both sides of the question. Cable television is
"c'l'arly a medium protected by the First Amendment, and denial of a fran-
‘chise prevents a would-be cable operator from »speaking« in that medium
‘in: that locality, at least through the means of constructing and operating
his.own system. But the cities — relying on the First Amendment »balanc-
‘ing« test of United States v. (OBrien”™ - assert a number of govern-
mental interests to justify the single-franchise approach to cable. These
“interests include avoiding repeated disruption of the streets and obtaining for
‘the: city various benefits of a cable franchise: benefits such as the wiring of
‘the entire city (including low-income areas); maximum channel capacity
.and other state-of-the-art technology; channels and facilities for govern-
‘mental, educational and public-access use; a maximum franchise fee; and so
rth. These benefits represent legitimate and important government objec-
es, given the growing significance of the cable medium, and the cities
ay a cable operator will not agree to such franchise terms unless the city
‘can assure the operator exclusivity in return. The cities further contend

269 Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969); CBS v. FCC, 453 U.S. 367 (1981},
" Nat’'l Citizens Comm. for Broadcasting v. FCC, 436 U.S. 775 (1978); Associated Press v,
~ United States, 326 U.§, 1 (19435).

270 See Barnett, Franchising of Cable TV Systems to Get Airing at Supreme Court, National
Law Journal, Apr. 21, 1986, at 42, 43. The Supreme Court in City of Los Angeles v. Pre-
ferred Communications, Inc., 106 8. Ct. 2034, 2038 (1986), while not addressing the constitu-
tionality of access requirements, appeared to disavow a strict analogy between cable and
newspapers and to suggest application of a First Amendment »balancinge« test that seems
likely to accommodate access requirements. See infra notes 276-80 and accompanying text.
‘271 154 F. 2d 1396 (9th Cir, 1985), affd as modified, 106 §. Ct. 2034 (1986).

272 391 U.S. 367 (1968); see supra text at notes 4547,
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that, since leased access will be available (as the Cable Act requires) op
the franchised system, other cable operators are not in fact excluded from
»speaking« by way of cable in the city — they simply have to do so by leaSing
channel space on the single franchised system.

While the court of appeals in Preferred relied too heavily on the’ analog
between cable and newspapers, it was probably right in holding that denia)
of a franchise works too much restraint on speech to pass muster under
the First Amendment. The test of United States v. ¢’ Brien requires that g
regulation of speech leave adequate alternative modes of communicatioy
by which the speaker can reach the public.’” A would-be cable operator
denied the right to construct and operate a cable system does not appear tq
have adequate alternative means of speaking by way of cable in that commy.
nity. True, access to the franchised system presumably would be available
under the Cable Act (assuming the constitutionality of the access require
ment). But the Act’s leased-access requirement applies to only ten or fifteen
percent of a system’s channels, is subject to discriminatory pricing by the
system owner and is full of doubts about how much demand there will be ang
how much channel time will in fact be available and on what terms.?™ Leased
access therefore seems an inadequate substitute for the right to build one’s
own system. This is particularly so because the Constitution’s Equal Protec-
tion clause limits unequal treatment in the exercise of First Amendment
rights.””® Under that standard, the contrast is dramatic between the speech
rights of the franchised cable operator, who controls numerous channels and
further controls the pricing for the access channels, and those of the would-be
cable operator, who is reduced to standing in line for problematic access to a
few chanmnels subject to price control by his competitor.

Finally, while the benefits sought by the city through granting a single fran-
chise are substantial, it is not clear enough that the single-franchise
approach is truly necessary in order to obtain them. All of those benefits,
with the exception of highest-bid features, such as a maximum franchise fee
(which in any event is capped by the Cable Act at five percent of revenues),
can be demanded in all the franchises that a city grants to all qualified opera-
tors who want them. While one cannot conclusively reject the city’s fear

273 City Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789 (1984); City of Renton
v. Playtime Fheatzes, Inc., 106 S. Ct. 925, 928, 932 (1986).

274 See 47 U.S.C. § 532; House Report, supra note 221, at 50-54; Homet, supre note 212, at
268-69 £.

275 See Williams v. Rhodes, 393 U.5. 23 (1968); Police Depariment of Chicago v, Mosley, 408
1.8, 92 (1972); Karst, supra note 50.
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at cable operators will not accept such terms unless they are guaranteed
cgtection from competition, the natural-monopoly character of cable
sakes it likely that whichever operator builds first in a particular area will
_the only operator who builds there, thus providing de facto exclusivity in
1'1)’ event.

::1986 the Supreme Court decided the Preferred case.”’® In a terse opi-
jon; the Court recognized that the actjvities of cable television »plainly
mphcate First Amendment interests,« since cable »partakes of some of the
spects of speech and the communication of ideas as do the traditional enter-
rises of newspaper and book publishers, public speakers and pamphle-
ars.«”’’ But the Court also stated, citing (’Brien, that »where speech
-4 conduct are joined in a single course of action, the First Amendment
alies must be balanced against competing social interests.«?’® On this
basis, the Court sent Preferred back to the lower courts for the develop-
ment of more facts, particularly with respect to the city’s claims that the
peration of more than one cable system in a given area would disrupt its
lic ways and cause »permanent visual blight.«*”

e Supreme Court in Preferred thus took a narrower view of cable’s First
endment rights than had the court of appeals and apparently called for
pplication of the O’Brien »balancing« text instead of a strict analogy
etween cable and newspapers. Nonetheless, when the constitutionality of
'gl'e franchising is finally decided, the (’Brien test itself should lead to
e conclusion, as indicated above, that this approach to cable is inconsis-
nt with the First Amendment.28

The constitutionality of cable franchise fees

-:.”1.,’_11_1['(1 question involves the franchise fees that cable systems traditionally
e paid to their franchising cities - and that the Cable Act expressly
uthorizes cities to collect, though with a ceiling of five percent of gross reve-
uies annually.”® These fees are laid only on cable systems and are in addition
eneral taxes, such as a sales tax, that are laid on cable systems together

with other businesses. Since the Supreme Court in the Minneapolis

case™ struck down a tax laid only on newspapers, one may ask

City of Los Angeles v. Preferred Communications, Inc., 106 S. Ct. 2034 (1986).
277 Id. at 2037.

278 Id. at 2038.

279 Id. at 2037-38.

280 See Barnett, supra note 270, at 42.

281 47 U.S.C. §542..

282 460 U.S, 575 (1983); see supra text at notes 89-90.
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why cable franchise fees are not likewise invalid as a state-imposed fingy, ;
cial burden that singles out one communications medium. True, the five pe;.
cent statutory ceiling removes the potential, relied on by the Court in Minp,.
apolis Star, for escalating the fee to confiscatory levels. Moreover, the feeg
are traditional for cable systems. Presumably they will be defended as 4
charge for the use of public property - the streets and easements through
which the cable is laid. Yet newspapers also »occupy« public property _
through their forests of newsracks on public sidewalks - and are pot
charged a revenue-raising fee for the privilege. While a revenue-raising fee
for newsracks within a public bus terminai has been upheld by a federy)
appeals court, the court’s reasoning suggested that to impose the fee for
newsracks on the sidewalk - which might well be a necessary location if
newspapers are to reach their public — would be invalid.?® For cable, the
use of the public ways to lay the wires is a necessary way to reach the
public. If revenue-raising cable franchise fees are upheld, then, it will be
because tradition and the congressional five percent ceiling indicate that they
are not in fact a threat to cable’s financial health and growth. The constitu-
tional case against them is substantial.

7. Regulation of the Reception of Cable Programming from Non-
broadcast Satellites

Section 705 of the Federal Communications Act of 1934 (formerly section
605) prohibits apy person not authorized by the sender to »intercept any
radio communication« and any person »not being entitled thereto« to »re-
ceive or assist in receiving any interstate or foreign communication by
radio.«?%* The 1984 Cable Act amended this provision insofar as it applies
to the growing practice of using a satellite receiving dish to receive from a
domestic satellite television programs that the satellite is tramsmitting to
cable systems for retransmission to their subscribers. (By mid-1986, there
were an estimated 1.5 million »backyard dishes« in the United States.™) The
amended section 705 provides that the interception or receipt »of any satellite
cable programming for private viewing« is not illegal if (1) the programming
involved is not encrypted (scrambled) and (2) the owner of the programming has

283 Ganpett Satellite Information Network v. Metropelitan Transportation Authority, 745 F.2d
767 (2d Cir. 1984).

284 47 U.S.C. § 705 (1985).

285 Broadcasting, Oct. 6, 1986, at 74,
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sstablished a marketing system under which individuals can pay for the
¢ ‘to reccive the programming for private viewing. Thus, if pay-cable
srators and other cable networks wish to control the practice of receiving
éf'progl‘ammiﬂg directly from satellites, they have the choice of scram-
jing their »satellite feeds« or selling the right to receive them. (Since enforce-
ent of 2 marketing system would be difficult, cable programmers gener-
. al tave decided to scramble their feeds, and by early 1987, most major
pr rammers were expected to have done s0.%7) More broadly, the new
endment signifies that when program-bearing signals for cable televi-
on are being distributed in the United States in nonscrambled form, even
ateflites engaged in point-to-point transmission, members of the public
ve a legal right to receive those signals for private viewing, cither free or
bypﬁyiﬂg for them. 288

‘Regulatory Framework for Direct-Broadcast Satellites

The FCC has defined direct-broadcast satellites {DBS) as »a radiocommuni-
cation service in which signals transmitted or retransmitted by space sta-
tions are intended for direct reception by the general public.«<*® DBS is a

editm of awesome potential power. The service area of a single DBS
transmitter could encompass an entire U.S. time zone; using two or three
satellites, a DBS operator could broadcast to virtually every home in the
nation, bypassing »such earthbound media as broadcasting and cable.«2%
Moreover, DBS can broadcast multiple channels, and its powerful signal
ables reception by dishes two to three feet in diameter instead of the ten
to fifteen feet needed for conventional satellites. In 1982 the FCC authorized
DBS service in the United States and granted construction permits to eight

286 47 U.S.C. § 705(b) (1985).

287 See Broadcasting, Oct. 6, 1986, at 74,

288 However, this is true only of signals being distributed for cable programming and not for
- broadcast programming. Broadcast television networks and program owners take the posi-
tion, which seems correct, that their unscrambled »network feeds« may not be picked up by
- satellite dish antennas. See N.Y. Times, Dec. 11, 1986, at 16, cols. 1-2 (national ed.) (War
Over Satellites Pits N.F.L. Against Bars). See infra notes 701-22 and accompanying text.

289 47 C.F.R. § 100.3 (1985).

90 Broadcasting, Dec. 10, 1984, at 46.
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applicants (subject to the United States’s receiving enough orbital slots g
the 1983 Regional Administrative Radio Conference,?! which was accompligy,
ed).292

In determining whether it would serve the »public interest« under the Com,.
munications Act to authorize DBS, the FCC weighed the potentia] beneﬁts
of the new service against the potential costs. It noted five major Poten.
tial benefits: (1) DBS can bring service to isolated rural areas that prese
have little or no television service; (2) DBS can provide additional channelg
of programming for rural or noncabled viewers; (3) since DBS can reach
many people with many channels and is contemplated as a pay Service, it
offers the prospect of »narrowcast« programming for smaller audiences
with more specialized tastes, a service potentially more responsive tq con-
sumer demand than advertiser-supported programming; (4) DBS can pro-
vide innovative services, such as high-definition television, stereco televi-
sion, teletext and dual-language sound tracks, more easily than COnven.
tional broadcasting can; and (5) DBS can be used for non-video Services,
such as data transmission.®” Against these potential benefits, the FC(
weighed the economic harm that DBS might cause to the existing broad.
cast system and to the »local service« it provides. But the FCC found ng
»strong evidence that a significant net reduction of service to the public
would result,«* concluding that the evidence of economic harm to exisi.
ing broadcasters was at best speculative. The FCC also considered harm to
existing users of the 12-GHz band, where DBS would be assigned, but
concluded that they could be satisfactorily relocated. The Commission thus
concluded that the public interest would be served by authorizing domestic
DBS service.

The regulatory scheme the FCC erected for this service was designed to
minimize regulation and to rely as heavily as possible on the competitive
forces of the marketplace. DBS licensees were not made subject to any of
the ownership limits that apply to conventional broadcasters, and thus no
limit was imposed on the number of channels a single DBS operator could
control. Nor was any access requirement imposed, as has been done for
cable systems under the Cable Act (unless the DBS operator chooses to
operate as a common carrier). The DBS rules do include, however, the

ntly

291 Direct Broadeast Satellites, 90 F.C.C.2d 676 (1982); STC Decision, 91 F.C.C.2d 953 (1982);
In re Application of CBS, 92 F.C.C.2d 64 (1982).

292 See DBS Under FCC and International Regulation, 37 VAND. L. REV, 67, 82 £. (1984).

293 S0 F.C.C.2d at 680-82.
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ban on alien ownership (discussed below) that is laid down for broad-
st licensees by the Communications Act. 295

ile the Communications Act establishes separate regulatory schemes for
,broadcasters« (in title IIT of the Act}) and »common carriers« (in title
1 the FCC, saying that technological changes had drained meaning from
nese classifications, declined to force DBS into either category. Instead, it
ywoposed 1o make an individual determination that would depend on the
ture of the service offered by a particular DBS operator or by the same
perator on different channels. Thus, an operator who proposed direct-
o-home service and retained control over program content presumably
wouid be treated as a broadcaster and hence made subject to the
ual-time, reasonable-access and fairness requirements; on the other
'aﬁd an operator who leased channels to others presumably would be
ueated as a common carrier and hence required to offer services to the
ublic without discrimination.? The suggestion of common-carrier designa-
tion for DBS operations then raised the question of what regulation, if
y, would be applied to the »customer-programmers« of a DBS common
.afrier The FCC said these programmers would be subject only to the common-
arrier regulation applied to the DBS operator and would not be regulated
hemselves as broadcasters.?’

The DBS regulatory scheme took its final form in a 1984 decision of the
. Court of Appeals for the District of Columbia Circuit on appeal from
the FCC’s ruling. In this case, National Association of Broadcasters v. FCC
(NAB),”® the court upheld the FCC’s determination that authorizing DBS
rvice was in the public interest. It had difficulty with the FCC’s refusal
o-apply to DBS operators the ownership limitations that apply to terres-
al broadcasters, finding an inadequate empirical basis for the Commis-
n's claim that competition in the market for video services made such a
rule no longer necessary.”” The court accepted, however, the Commis-

What the court reversed was the FCC’s refusal to impose the obligations of
broadcasters on DBS in the case where the DBS operator leases channels

95 47 C.F.R. §100.11 (1985), see 47 U.5.C. § 310 (1982); text at notes 579-82 infra.
296 90 F.C.C.2d at 709; see Homet, supra note 212, at 242,

: 297 90 F.C.C.2d at 709-11.

1298 740 F.2d 1190 (D.C. Cir. 1984).

299 fd. at 1208.

300 Id. at 1207
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as a common carrier. When the DBS customer programs a DBS channej
and that programming is transmitted to the homes of the public, som,.
body is acting as a broadcaster within the meaning of the Communicationg
Act, the court said. The FCC therefore had no authority to refuse to app}
broadeast regulatory requirements. The court noted that under the FCCyg
scheme, a federal candidate for national office would have no right to obtajy
»equal time« or »reasonable access« on a DBS channel to reply to the Oppos-
ing candidate and declared that the sheer power of DBS made applicatiop
of the political-broadcasting rules even more critical than for conventiong
broadcasting. ™ While the court thus vacated the FCC’s ruling on thig
point, it let the ruling stand otherwise, and it left to the FCC the remedy
for this defect — whether by treating the customer-programmers as broad-
casters or by making the DBS operator responsible for their compliance with,
the statutory obligations. 3"

While a regulatory framework for DBS is thus established, DBS itself is far
from being established. The medium has enormous entry costs — an esti.
mated $700 million to Jaunch one satellite and provide just one vear of ser-
vice to homes on the Fast Coast.? As a result, as of 1986, none of the ten
applicants granted permits by the FCC since 1982 had raised the necessary
money and gone into operation. The first and most enthusiastic applicant,
Satellite Television Corp., a division of Comsat, pulled out of DBS in 1984
after spending some $140 million. In 1986 at least two companies were stiff
trying to raise capital to begin DBS service, but their prospects were not
considered bright. This was especially so because the potential DBS market
was shrinking as more and more homes acquired home earth stations (dishes)
capable of receiving cable-network programming from conventional satel-
lites. >4

301 Id. at 1201-04.

302 Id. at 1205; see alse United States Sateflite Broadcasting Co. v, FCC, 740 F.2d 1177, 1187
(D.C. Cir. 1984).

303 Broadcasting, Dec. 10, 1984, at 50.

304 Id.; Broadcasting, Oct. 6, 1986, at 72. While high-power DBS thus foundered, low-power
satellite broadcasting, an unexpected new medium, was showing distinct if limited promise,
This medium consists of the transmission of scrambled satellite feeds, for a price, to the
home carth stations that previously were receiving unscrambled satellite feeds for free. The
medium was born in early 1986, whean cable programmers began scrambling their feeds and
selling subscriptions to them to dish owners and was expected to spread to almost all cable
programmers. See id. at 72, 74. Of course, this type of satellite broadcasting, unkike DBS, is
simply an alternative way of delivering programming that is already available on cable
systems. It is not a new or additional programming medium.
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