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For all of its undoubted importance, the MFJ was not the beginning nor 
the whole of the transformation in telecommunications. Though the 
MFJ is currently at the center of controversy over regulatory policy, 
both it and the controversy now surrounding it are the products of 
changes in the economic, political, and legal environment of telecom¬ 
munications that long antedated the breakup of the Bell System and are 
independent of it.1 

I say "long antedated" with some hesitation. All things are relative, 
and relative to the magnitude of the transformation, the events took 
place in a rather short period of time. Virtually all of the important 
economic events occurred in less than a score years, and most of the 
major policy decisions within little more than a decade (roughly from 
the early 1970s to the early 1980s). Traditional accounts identify a 
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series of major FCC decisions going back as far as Hush-A-Phone2 in 
1956, the Above 8903 decision in 1959, Carterfone4 in 1968, and con¬ 
tinuing through the 1970s with such decisions as Specialized Carriers5 
in 1971, Execunet6 in 1977, and culminating in Computer II7 in 1980. 
I do not think any one of these decisions was a decisive influence in 
the evolution of telecommunications to its present state. However, if 
pressed to select one that could mark a critical turning in regulatory 
policy, I would choose the first Execunet case in 1977. It might not be 
the most important single decision in this period, but of all the deci¬ 
sions and events it more than any other signaled that the trend towards 
full competition would not be halted. Perhaps next in importance was 
Computer II, cutting loose the last vestige of terminal equipment regu¬ 
lation and creating the framework for competitive supply of services as 
well. After these two decisions were implemented, the antitrust case 
was almost anticlimactic. 

The transformation of telecommunications policy has not been 
without its ironies. One is that the advent of competition has not 
diminished the importance or the magnitude of regulation, but merely 
altered its character. In fact, regulation has become far more active and 
energetic than anything seen in AT&T's salad days, when it was not 
only the center of attention, but virtually the only object of notice. 

Prior to the 1970s, FCC regulation of interstate telecommunications 
consisted mostly of what it called "continuous surveillance."8 This 
was a fairly laid-back form of regulation in which the Commission 
professed to regulate AT&T's interstate rates by taking credit for ex¬ 
tracting voluntary rate reductions made possible by rapidly declining 
interstate service costs, which were in turn the product of technologi¬ 
cal improvements in long-distance transmission and switching capabil¬ 
ity. This regulatory policy changed somewhat in the mid-1960s, when 
the FCC embarked upon a formal investigation of AT&T's rate level 
and structure.9 However, even the inauguration of formal rate proceed¬ 
ing, important as it was, did not alter the basic regulatory policy or the 
regulatory apparatus for implementing that policy. It was the introduc¬ 
tion of competition that sparked the modern era of active FCC regu¬ 
lation. 

Consider, as an illustration, the growth in the size of the FCC's 
Common Carrier Bureau. In fiscal 1970, a year that represents, if not 
the beginning of the modern era, at least the beginning of the beginning 
—the bureau's Washington staff numbered 131 persons out of a total 
Washington office complement of 1,098. Seven years later it grew to 
244. That was not exceptional growth, perhaps, considering that the 
overall Washington staff grew to 1,596. Yet by fiscal 1989, when the 
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overall Washington staff declined to 1,236, the Common Carrier Bu¬ 
reau continued to grow, to 297. The budget figures tell a roughly similar 
story. In 1970, Common Carrier activities accounted for roughly $2.6 
million out of a total agency budget of $24.6 million; in 1977 the 
Common Carrier budget was $7.7 million out of a total of $56.9 mil¬ 
lion; in 1989 the Common Carrier budget rose to $21.3 million while 
the agency's budget was $99.6 million. Thus, as competition grew, the 
regulatory apparatus grew as well, growing even as a portion of the 
total: from around 10.5 percent in 1970 to about 21.4 percent in 1989.10 

My brief career at the FCC, in precisely the middle of the 1970s, 
came at a particularly interesting time in the evolution from the old 
regime to the new. The earlier Carterfone and Specialized Common 
Carrier decisions had stirred enough political interest to prompt the 
occasional attention of Commissioners to the emerging issues of com¬ 
petitive policy in telecommunications. At the same time, the earlier 
initiation of formal rate proceedings drew some attention to traditional 
problems of monopoly regulation. As a result, issues that had once 
been virtually the exclusive preserve of the Common Carrier Bureau 
were starting to percolate up to the top levels of the agency. Neverthe¬ 
less, despite this occasional notice of Common Carrier affairs, this 
period was still one where those affairs were subordinated to the con¬ 
cerns of mass communications; the most trivial controversy in broad¬ 
casting preempted all but the most important issues in telecommuni¬ 
cations on the Commission's weekly agenda. Anyone interested in 
pursuing the emerging issues in telecommunications policy, whether 
they involved authorization of new competitive services or investiga¬ 
tion of AT&T tariffs, had to resign to doing so in the company of a 
handful of staff specialists. 

In part, the perverse ranking of priorities was a consequence of the 
sheer impenetrability of some of the issues then surfacing in telecom¬ 
munications, as contrasted to the simplicity of broadcast regulation. 
Anyone could claim the requisite authority to make a judgment about, 
say, children's television. But trying to determine whether authoriza¬ 
tion of competition in private line services should include "FX" (for¬ 
eign exchange) and "CCSA" (common control switching arrangement) 
services was a task far more perplexing. It was not, however, simply a 
matter of preferring to spend time on those matters you could under¬ 
stand instead of those you could not; it was also a matter of responding 
to what the political environment indicated was of primary concern. 
Professional bureaucrats are not politically accountable to the electo¬ 
rate; nor are political appointees, for that matter. But neither the bu¬ 
reaucrat nor the appointee are wholly insulated from or indifferent to 
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popular sentiments. Agency officials may not closely follow the elec¬ 
tion returns but they do read newspapers, and like most ordinary people 
they are influenced by what they read about themselves,- they like to 
be seen as doing things that others regard as important. It is no mystery 
then that, other things being equal, FCC Commissioners will tend to 
direct their attention to those things that have public salience. Herein 
lies much of the gravitational power of mass communications issues in 
the earlier era (and, to a still considerable extent, today). An FCC 
decision on broadcast network programming guaranteed newspaper no¬ 
tice and public attention. A decision on AT&T's rate structure might 
receive newspaper notice—in the back pages of the financial news— 
but little general public attention. 

However, the pre-divestiture times were changing, without doubt. 
Competition brought new players into the inner circle of the regulatory 
community, and at the same time stimulated public interest in the 
community at large.11 Stimulated by both communities, the FCC re¬ 
sponded in the only way it knew how, with more activity of its own. 
Competition begat regulation, or at least more regulatory activity. 

My discussion thus far has focused on the growth of federal regula¬ 
tion of telecommunications consequential to the evolution towards 
competition. I should comment upon state regulation where institu¬ 
tional change has been even more noteworthy. Unable to compile data 
comparable to the illustrative figures I cited for the FCC, I will do what 
most legal scholars do—tell a story. 

Prior to my appointment to the FCC in 1974, my only firsthand 
experience with state telecommunications regulation was in Minne¬ 
sota in the late 1960s where I first taught law. Minnesota was not then 
known to be in the forefront of activist regulatory states, but neither 
was it in the rear. In the field of telecommunications, Minnesota, 
traditionally a progressive state favoring the political transition of ac¬ 
tive economic regulation, was, if not dormant, at least very subdued. 
Having some interest in regulation at the time, I had occasion to 
inquire into the state's regulatory apparatus, circa 1969. I learned that 
Minnesota's Public Service Commission had a grand total of three 
persons assigned to the telephone-telegraph division responsible for 
regulating the local telephone company, Northwestern Bell. Of those 
three, one was a secretary, one an accountant, and the other a person of 
no particular calling who was assigned the task of reading Northwest¬ 
ern Bell's annual reports and other published matters. Minnesota was 
not in the vanguard, but some other states—Texas for instance—had 
no state regulation at all. Instead, the regulatory burden rested on the 
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cities which were expected to exercise control through their franchising 
power, an aspect of their control over use of public streets. 

The state regulatory presence became more noticeable in the 1970s, 
though I cannot honestly say I, as an FCC Commissioner, noticed it 
much. Perhaps it was my parochial attitude to think that all action— 
such as it was—took place at the federal level. It seemed to me, at the 
time, that the states' principal role was to quarrel with the FCC over 
how much local service should be cross-subsidized by rates on inter¬ 
state service. Certainly that was the central agenda of NARUC, as was 
manifest from their utmost resistance to any FCC policy or decision 
that might adversely affect the subsidy. 

It was, of course, such subsidy that made it possible for Minnesota 
to "regulate" Northwestern Bell with three staff members. The fact 
that intrastate service was heavily cross-subsidized by interstate ser¬ 
vice rates greatly reduced the need to maintain or increase intrastate 
rates, to the immense relief of local regulators who were neither well- 
disposed nor well-equipped to regulate. To be sure, some states like 
New York and California and a few others were reasonably active in 
their own right, independent of the FCC. Still, the structure of the 
industry made it unnecessary for them to bear the full burden of regu¬ 
lating local rates. With the entire system of local exchange and inter¬ 
state service dominated by a single firm, it was relatively simple to 
shuffle the costs of the former to the latter, and with that shuffle to 
transfer the main burden of regulation on to the FCC. The mechanism 
of the subsidy was the separations and settlement arrangements which 
were deliberately manipulated to shift a disproportionate share of non¬ 
traffic-sensitive plant costs to interstate service. (The percentage of 
non-traffic-sensitive costs allocated to interstate service rose from 5 
percent in 1952 to a high of 27 percent in 1982; the percentage of 
interstate use rose from about 3 to 7 percent in that period.)12 

Of course, this cross-subsidization was premised on continuing 
AT&T's traditional monopoly. When the FCC began to authorize (lim¬ 
ited) competition in interstate service markets, the subsidy was doomed. 
Amazingly, the subsidy continued to increase even as competition was 
being introduced. Between 1965 and 1975 the percent of non-traffic- 
sensitive costs (hence rate burden) which were shifted to interstate 
service had nearly tripled!13 Nevertheless, it was inevitable interstate 
competition would erode the basis on which the historic subsidy of 
local service rested by forcing interstate rates to be lowered towards 
cost of service. This put pressure on local rates, which in turn put 
pressure on local regulators. 
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As a supporter of the new competition, I was not then personally 
sympathetic to the states' concerns. Now that age has sweetened my 
disposition, it occurs to me that I might have been a little more under¬ 
standing; I might have recalled my former home state of Minnesota 
and those three staff members of its State Public Service Commission 
who would be overwhelmed by the business of state regulatory respon¬ 
sibility in the new competitive era. It is small wonder the FCC's intro¬ 
duction of competition into interstate service and equipment markets 
in the 1970s was a traumatic event for state regulators. 

Though competition inevitably would increase the states' regulatory 
activity, it seems remarkable that competition should also increase 
federal regulatory activity. The irony of this will not be lost on anyone 
who was educated to think of regulation and competition as substi¬ 
tutes, not complements, of each other. In the early years, the FCC 
viewed competition as an alternative to regulation. That is the way 
conventional economics sees it also. From that perspective, one would 
expect that as competition grew it would displace regulation. That is 
not quite what has happened, as I suggested earlier. As the role of 
competition in telecommunications has expanded, regulation has grown 
with it. In telecommunications, competition and regulation have turned 
out to be complementary goods, like bread and butter. 

The character of regulation has changed, of course; the emphasis 
shifted from regulating AT&T's monopoly rates to regulating its com¬ 
petitive rates. Not "AT&T the Monopolist," but "AT&T the Competi¬ 
tor" became the focal point of regulatory concern. In a sense, the 
monopolist and the competitor were two sides of the same coin. The 
asumption was that AT&T's monopoly power in switched service mar¬ 
kets gave it a competitive edge in specialized service and equipment 
markets. Be that as it may, the central point is that regulation shifted 
from its more or less static role of protecting consumers, to a much 
more dynamic role of protecting competitors. The fact the two roles 
were ultimately supposed to converge does not change the fact the 
character of the FCC's work changed dramatically. And as it changed, 
it also grew. 

There has been deregulation. I do not mean to imply otherwise. 
Regulatory control over equipment supply has, for all practical pur¬ 
poses, disappeared. Interstate service regulation has diminished. Com¬ 
puter II and Computer III14 later curtailed regulatory surveillance of 
competitive services. And the FCC's recent adoption of an incentive 
form of price regulation (price caps) for AT&T in lieu of traditional 
rate-of-return regulation promises a degree of deregulation for rates.15 
Yet, when the dust clears from these deregulatory activities, one must 
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be struck by the fact that regulation seems to be a great deal more 
active and pervasive than in the monopoly era—even at the federal 
level where competition is prevalent. 

I suppose, when one reflects upon it, that this is not really mysteri¬ 
ous-ironic, but not inexplicable. Monitoring "AT&T the Monopolist" 
may have been a daunting challenge, but at least here the FCC could 
devote its total energies—such as they were—to the task. And the task 
was a well defined one. Protecting the consumer against monopoly 
overcharge or service inadequacies—the latter a rather minor problem 
—involves complexities that require intelligence, but not necessarily a 
lot of regulatory hands. Being able to concentrate on one entity does 
have its advantages. As Mark Twain once quipped, the admonition not 
to put all one's eggs in one basket is a fool's advice; it only scatters 
one's investments and one's attention. The wise man says—according 
to Twain—"put all your eggs in one basket—and watch that basket!" 
The FCC, however, chose to follow the wisdom of multi-basket diver¬ 
sification, hoping to spread the burden of regulation among multiple 
"market regulators" cum competitors. It soon learned the truth behind 
Twain's epigram. Increasing the number of players in the game only 
increased the number of players and plays to be watched, and to which 
it had to respond—or thought it had to respond. Hence we got more, if 
different, regulation along with more competition. 

Witness the Computer III approach and the ONA rules, which are 
intended to promote the MFJ's provisions regarding equal access by all 
competitors to the network. ONA is designed to assure that all carriers 
have access to basic service elements (BSEs) on an unbundled basis, on 
essentially the same terms as enjoyed by BOCs themselves. The ONA 
rules provide a nonstructural alternative to the very costly structural 
requirements of Computer II. These new rules may be an improvement 
on the old. But they are not necessarily more deregulatory. Indeed, the 
implementation of ONA may well entail a degree of regulatory surveil¬ 
lance similar to that of the 1970s, before Computer II.16 

So too with price caps. Though this scheme again seems to me 
superior to traditional rate of return regulation, it remains to be seen 
whether it will entail significantly less regulatory activity. Everything 
depends on how much continuing adjustment in the price cap the FCC 
finds is required by economic or political circumstances.17 And we have 
reason to think from its report adopting the price cap scheme that the 
FCC intends to monitor the results of price cap regulation very closely. 
No doubt its assurances of "continuing surveillance"—to revive an old 
term—are a response to the considerable, political opposition to price 
cap regulation, but that simply underscores the point that political 
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circumstances could undermine what otherwise seems to be a quite 
sensible measure of deregulation. 

In theory, the antitrust suit should have relieved at least some of the 
awkwardness of this ironic situation, in which we had both the Sturm 
and Drang of competition and the depressing burden of regulation. 
Distrusting regulation in general (and the FCC in particular), the DOf 
aimed at a "structural solution" that would permit competition to 
proceed without reliance on regulatory surveillance. A clean cut through 
this Gordian knot of intertwined competition and regulation required a 
breakup of AT&T in such a way as to separate the monopoly segments 
from the competitive segments, so the former could not disrupt the 
free play of competition. Once this was accomplished the regulatory 
task of the FCC would become marginal. State regulation of the local 
exchange monopoly would continue, but competition would supplant 
the need for regulation in all other markets, interstate and intrastate 
together. 

Such was the theory. In practice it has not worked out quite so 
cleanly. States have taken on new regulatory responsibility,18 and, as I 
have noted, there have been important curtailments in the FCC's regu¬ 
latory surveillance. Yet there remains a significant amount of regula¬ 
tion precisely in the areas thought to be under competitive forces, and 
the aggregate level of regulation for the industry as a whole appears to 
have increased. Indeed, we now have a new regulator as a consequence 
of the antitrust suit, fudge Harold Greene. The irony marches on. 

Of course, as indicated by his comments in the opening chapter of 
this volume, Judge Greene firmly believes the purpose of the MFJ was 
to make the industry safe for competition, not safe from regulation. 
There is something to be said for this view. Still, I rather doubt this 
was what the DOJ contemplated when it filed the case in 1974, or what 
it contemplated on the eve of the trial when the head of the antitrust 
division, William Baxter, promised to "litigate to the eyeballs" in order 
to get the relief requested.19 As it happens, he got more than he wished 
and perhaps a bit more than was required. Certainly the present admin¬ 
istration seems to think the relief obtained was more than required. 
The current Justice Department is one of the leading critics of Judge 
Greene's new regulatory machine.20 

Proposals to divest Judge Greene of his authority over MFJ condi¬ 
tions are influenced not only by the questions of separation of powers 
and appropriate institutional responsibilities. In fact, the present con¬ 
troversy is generated less by Judge Greene's view of his role than by his 
substantive views on the basic policy questions—in particular his con¬ 
tinued refusal to remove the general restrictions barring regional hold- 
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ing companies or their operating companies from equipment manufac¬ 
turing, interexchange service, and information services. On the basic 
policy issue, I find it somewhat difficult to fault Judge Greene's judg¬ 
ment that these restrictions are entailed by the justification for the 
divestiture itself. If the Justice Department is correct in asserting that 
the restrictions are not necessary, it comes perilously close to saying 
that divestiture was an unnecessary exercise in the first place. If it is 
true that competition by the RHCs and BOCs is not a significant threat 
to competition, why was AT&T not allowed to continue to own and 
operate the BOCs? 

This question is not answered simply by saying conditions were 
different in the early 1980s. Of course they were. But most of the 
changes that have occurred have not been the consequence of divesti¬ 
ture, but of an ongoing evolution towards competition that was set in 
motion by the FCC and by technological innovation wholly indepen¬ 
dent of and prior to the MFJ. The Justice Department's request for 
modifying terms of the MFJ that go to the very heart of its original case 
for divestiture is thus deeply ironic. 

Irony aside, I have some doubt the affirmative case for permitting 
BOCs to enter these restricted fields is so compelling as to overwhelm 
the concerns that gave rise to the case.21 However, my assignment here 
does not permit me to set sail on these troubled waters. I will limit 
myself to some abstract observations about antitrust and regulation 
and about institutional roles. 

I expect the line-of-business restrictions will be phased out in time. 
The qualifier "in time" is, however, all important. To paraphrase Lord 
Keynes' celebrated quip: in time we are all dead. Experience with 
antitrust regulatory decrees in other cases is unfortunately not reassur¬ 
ing on this score. Consider as one illustration the consent decrees 
entered against eight major motion picture companies following United 
States v. Paramount Pictures,22 a landmark in the film industry in 
much the way that the MFJ is in telecommunications. Following the 
Supreme Court's decision in 1948, ordering the separation of film pro¬ 
duction and distribution from theatrical exhibition, each of the Para¬ 
mount defendants entered into consent decrees governing licensing 
practices, future acquisitions, and related matters. The individual de¬ 
crees were entered between 1948 and 1952, but they, like the Supreme 
Court's earlier decision, rested on a complaint filed in 1938, based on 
practices as they existed in the 1930s.23 More than fifty years after the 
complaint the decrees are still the subject of court actions to enforce or 
modify the original decrees.24 

The problem of obsolescence is bad enough in a field like the motion 
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picture industry; it is worse in a field like telecommunications where 
rapid technological change entails swift and important change in eco¬ 
nomic conditions, and they in turn demand responsive legal accommo¬ 
dations. To appreciate the problem here, one need only recall the 1956 
Western Electric consent decree which forbade AT&T from competing 
in unregulated markets.25 Whatever the merits of that restriction in 
1956, the rapidly changing economic and technological conditions of 
the industry made it an anachronism by the 1970s, and threatened to 
retard the very competition it was intended to promote. The 1956 
restrictions were, of course, eliminated as a condition of the 1982 
decree. Whether they would have been eliminated otherwise is not 
clear. The FCC, recall, undertook to interpret the decree in its Com¬ 
puter II decision in a fashion that enabled AT&T to offer unregulated 
services and equipment; and the New Jersey District Court that had 
jurisdiction over the decree gave a similar interpretation. Still, it is not 
at all clear, that those interpretations would have prevailed over contin¬ 
ued DOJ opposition. 

The question of modification is confused by the uncertainty over 
burden of proof: what are the applicable standards for obtaining a 
modification? For contested modifications, the general standard, laid 
down by the Court in 1932 in United States v. Swift, is strict: "nothing 
less than a clear showing of grievous wrong evoked by new and unfore¬ 
seen conditions should lead [a court] to change what was decreed. 
. . ."26 It is debatable whether the Swift standard applies to the MFJ 
inasmuch as it contains a provision specifically addressing the criteria 
for modification which provisions arguably supplant the Swift stan¬ 
dards. Also, one might argue that Swift was really intended to address 
only those cases where modification is opposed by the government. 
Here, of course, the government supports modification. However, all of 
this is probably moot. The MFJ itself provides that the restrictions will 
not be removed until there is no "substantial possibility" that a BOC 
could use its monopoly power to impede competition in the market it 
seeks to enter, and Judge Greene appears to be committed to an inter¬ 
pretation of this criterion that makes it roughly the same as the Swift 
standard. 

Judge Greene may be reversed by a higher court, or by Congress. In 
1986 the Court of Appeals for the District of Columbia affirmed his 
refusal then to make modifications.27 However, more recently the Ninth 
Circuit remanded his Triennial Review Opinion's rejection of lessening 
MFJ restrictions on information services.28 The outcome is uncertain, 
but my current expectation is that Judge Greene will adhere to his 
original opinion and will be affirmed. As to Congress, the most one 
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could realistically expect is enactment of some version of current pro¬ 
posed legislation giving the FCC jurisdiction over the MFJ. This would 
be a dubious contribution unless Congress also gives some policy direc¬ 
tions. Unfortunately, as we have learned from failed congressional ini¬ 
tiatives in the 1970s (the famous "Bell bill" and the Van Deerlin "re¬ 
write" of the entire Communications Act),29 the odds of Congress 
taking meaningful action in this area are so small as to confound even 
Jimmy the Greek.30 

Quite apart from the merits of the MFJ restrictions and the conse¬ 
quences of keeping them in place, one must be troubled that routine 
policy decisions are being made by a federal court judge. It is not that 
he is not knowledgeable in telecommunications policy. On the con¬ 
trary, his opinions indicate he is uncommonly knowledgeable. And one 
could hardly say he lacks experience,-1 cannot think of any regulator in 
a position of comparable authority who has had a longer or more 
intense exposure to these particular issues. But this is not quite to the 
point of the question whether he should be engaged in this enterprise. 
Equally it is not to the point to ask whether the FCC and its state 
counterparts are preeminently expert or wise. For better or worse—and 
it is probably a bit of each—they are the ordained ministers of regula¬ 
tory control. 

To be sure, a court necessarily assumes some regulatory role as an 
incident of its adjudicatory powers—here, adjudication and enforce¬ 
ment of the antitrust laws. This is Judge Greene's defense of his present 
active role, as indicated in his remarks in chapter 1, and his defense is 
not without some merit. Given the complexity of the MFJ, it is not 
objectionable for the Court to retain jurisdiction to interpret and en¬ 
force the decree for a period of time sufficient to ensure that the 
mandate has been fully implemented. Yet, Judge Greene seems to have 
defined for himself a role beyond that of interpreter and enforcer of the 
MFJ—in itself a fairly capacious role—to that of policymaker, evaluat¬ 
ing and acting on request for waivers of MFJ restrictions as deemed fit 
in the changing circumstances. Whatever the merits of the individual 
actions taken, Judge Greene's self-conscious effort to pronounce regu¬ 
latory policy in this matter is troubling. Perhaps one should not place 
great weight on the manner of judicial expression, but it has not gone 
unnoticed by critical observers that Judge Greene's opinions on the MFJ 
restrictions have a style of reasoning hard to distinguish from that of 
the FCC, or any other agency engaged in the crafting of regulatory 
policy. 

It may be the MFJ itself invites a kind of continuing judicial regula¬ 
tion with its Triennial Review program, but it surely does not demand 
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it. On this score, the point-counterpoint between William Baxter and 
Judge Greene in this volume over where and when the idea for the 
Triennial Review program originated is largely irrelevant. Nor is it 
particularly relevant whether the Justice Department and AT&T in¬ 
tended active judicial oversight. An antitrust case that requires a whole 
new regulatory scheme as a means of enforcing the relief ordered is 
probably a case that should not have been brought in the first place. 
And if, after the fact, it turns out that the decree is becoming a basis for 
a new regulatory scheme, it should be abandoned. 

Judge Greene is undoubtedly correct that with or without a formal 
review program a court must consider petitions for modification and 
change, which in turn requires periodic regulatory choices to be made. 
But as Baxter points out, Judge Greene seems to have created an envi¬ 
ronment that invites continued and detailed regulatory involvement 
given by the members of Judge Greene's rulings on the MFJ. Between 
July 1983 (when AT&T's reorganization plan was approved) and June 
1990 (the latest reported decision as this is printed), there have been 
over forty separate opinions dealing with the interpretation, enforce¬ 
ment, or modification of the decree, over half of which resulted in some 
modification of the original terms of the MFJ.31 Judge Greene's initial 
insistence on modifying the clean-cut terms of divestiture, and his 
subsequent willingness to entertain modifications on the basis of 
changing cost-benefit configurations, may or may not be sound as a 
matter of regulatory policy. But they seem out of character with the 
judicial role, and at least somewhat at odds with a central point of the 
case itself. 

Whether or not Judge Greene remains an important player in the 
regulatory game in years to come, I would not look for the disappear¬ 
ance of regulation any time soon—not at the federal or the state level. 
I return to the ironic note sounded at the outset, that in this field 
competition and regulation seem to have become complementary not 
substitute goods. The present controversy over line-of-business restric¬ 
tions on the RHCs and the BOCs may be special inasmuch as it in¬ 
volves an "outsider"—Judge Greene—in the regulatory game, but I 
doubt his leaving the game will terminate the play. For all the moves 
of the FCC away from traditional regulation, its regulatory energies 
seem to be as fully engaged as ever in monitoring the new competitive 
environment. And, of course, at the local level (intraLATA) most states 
have retained the traditional regulatory functions. 

As usual in public affairs there is good news and bad news. The good 
news is that we have made exceptional progress in the past twenty 
years in telecommunications technology and services, and more is 
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foreseeable. The bad news is that the future seems right now to be more 
in the hands of lawyers than in the hands of producers and consumers. 
To the ancient Chinese curse—''may you live in interesting times"— 
has been added a distinctively American twist—"and may your law¬ 
yers be fruitful and multiply." 

Philip L. Verveer 

As Glen Robinson has discussed, Judge Greene's District Court, the 
Antitrust Division of the Justice Department, the FCC, the state regu¬ 
latory commissions, and the Congress all have contributed to the evo¬ 
lution of policy since the AT&T divestiture was announced in January 
1982. The early days were marked by a good deal of institutional 
harmony, but the era of good feeling among governmental institutions 
with jurisdiction over telephony proved short-lived. From 1985 onward, 
there has been increasing conflict and uncertainty over respective roles, 
and more than a little misunderstanding, mistrust, and even meanspir¬ 
itedness. The causes of the upset, I suggest, are, first, dramatically 
different views about the existence, extent, and social utility of scope 
economies in the offering of telephone service and the activities forbid¬ 
den to the BOCs by the MFJ; and second, uncertainty—some genuine, 
some contrived for advocacy purposes—about the extent of the author¬ 
ity enjoyed by Judge Greene, the FCC, and the states. Some of these 
uncertainties and conflicts can be highlighted by briefly reviewing both 
Judge Greene's evolving role with the states, the DOJ, and the FCC, 
and the potential significance of the Louisiana Public Service Com¬ 
mission.32 

During the initial Tunney Act review of the proposed consent de¬ 
cree, the FCC and several state regulatory commissions (as well as the 
FCC) argued that Judge Greene lacked the authority to enter the decree 
absent a finding by the regulators, in the exercise of their own jurisdic¬ 
tion, that the provisions of the proposed decree would serve the public 
interest. Relying principally on the supremacy clause, as well as Sec¬ 
tion 4 of the Sherman Act,33 Judge Greene rejected these arguments34 
and concluded that "those provisions in the proposed decree which are 
necessary to vindicate the federal interest in the enforcement of the 
antitrust laws will be approved notwithstanding the fact that they may 
conflict with the state laws or interest."35 However, in his opinion, 
Judge Greene indicated a willingness to accommodate state interests 
where possible, stating that "in its overall consideration of the public 
interest, the Court will also take into account that a particular provi- 
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sion may be merely peripheral to the federal interest but have a sub¬ 
stantial adverse impact on state laws."36 The District Court later cited 
the states' concerns in support of its decision allowing the divested 
BOCs to engage in the provision of printed Yellow Pages directories 
and the provision of CPE.37 And subsequent to the MFJ, state regulators 
generally have been more sanguine about Judge Greene's continuing 
role than have decisionmakers at the FCC. The differing regulatory 
attitudes probably are due to differences in perceived jurisdictional 
overlaps. For many years, the FCC has claimed primacy over the states 
in substantive areas affected by the MFJ. 

Relations between Judge Greene and both the DOJ and the FCC have 
been strained.38 As Robinson suggests, continued presence of a power¬ 
ful new player—viewed by some as an interloper—on the telecommu¬ 
nications federal regulatory scene made some tension between Judge 
Greene and other federal policymakers inevitable. But the continuing 
debate over Judge Greene's administration of the consent decree and 
the BOC line-of-business restrictions has been further fueled by a fun¬ 
damental divergence of views with respect to the central tenets which 
underlie the decree—i.e., the notion that regulatory mechanisms are 
incapable of preventing anticompetitive behavior by the BOCs in adja¬ 
cent competitive markets, and the related notion that the social costs 
of allowing BOC entry in such circumstances exceed whatever efficien¬ 
cies may be associated with BOC integration into related markets. 

The second Reagan administration's Justice Department, under At¬ 
torney General Edwin Meese, virtually abandoned the decree within 
three years of divestiture. While I will not attempt to set forth the 
evidence here, the rapid (in my view) and wholly unanticipated (to 
most observers) abandonment went beyond merely urging Judge Greene 
and the Congress to change the MFJ. It resulted in considerable laxity 
in the DOJ's administration of the decree from 1986 onward. As Charles 
Brown and William Baxter observe in chapter 1, this development was 
exceedingly unfortunate from the perspective of those who hoped the 
MFJ would quiet the competitive controversies which had wracked the 
telecommunications industry for decades. It created what economists 
sometimes call a "commitment issue," and predictably, the uncer¬ 
tainty has affected the conduct of the BOCs, their competitors, their 
suppliers, and their customers. 

It seems clear, particularly in light of Mr. Baxter's and Judge Greene's 
comments in this volume, that the decree was entered on the basis of 
an informed judgment (or perhaps, as Mr. Baxter suggests, a calculated 
"wager") that, on balance, the procompetitive effects of the divestiture 
and the BOC line-of-business restrictions, as modified by the District 
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Court, would more than offset whatever efficiencies or other benefits 
might be lost by prohibiting BOC integration into related markets.39 

Throughout the initial post-divestiture period, the Justice Depart¬ 
ment had rather aggressively maintained that position. But arguments 
advanced by the DOJ during the 1987 Triennial Review of the consent 
decree brought into full relief a complete metamorphosis in the depart¬ 
ment's view of the decree—of the efficacy of regulation, the wisdom of 
the decree's structural approach, and the appropriateness of the institu¬ 
tional arrangements for administrating the decree's provisions, in par¬ 
ticular the BOC line-of-business restrictions. The department conceded 
that the BOCs retained monopoly control of the local telephone net¬ 
work within their respective regions,40 and acknowledged "the BOCs' 
opportunities for discrimination and cross-subsidization still exist to 
varying degrees with respect to certain types of currently prohibited 
activities, especially activities within a BOC's region."41 However, the 
department argued the level of risk to competition had been reduced as 
a result of "the divestiture and the independence of the BOCs from 
each other as well as from AT&T,"42 developments that were, of course, 
part and parcel of the structural solution advanced by the department 
and embodied in the consent decree, along with the BOC line-of-busi¬ 
ness restrictions. In urging that the BOCs should be permitted to enter 
the immediately adjacent equipment manufacturing and information 
service markets, the department indicated a new-found faith in regula¬ 
tory mechanisms, most of which predated the divestiture, together 
with certain new FCC programs which had yet to be fully developed or 
tested.43 

As the DOJ began to abandon its support of the decree, the FCC 
simultaneously became more aggressive in urging that it, and not Judge 
Greene, should determine the extent to which the divested BOCs are 
permitted to enter adjacent competitive markets. In February 1986, 
Chairman Mark Fowler endorsed H.R. 3800, introduced by Representa¬ 
tives Swift and Tauke, providing for removal of the consent decree 
prohibitions on BOC entry into information services and equipment 
manufacturing upon a determination by the FCC, in consultation with 
the Secretary of Commerce and Attorney General, that such action 
would not harm competition or ratepayer interests.44 Later in 1986, 
Chairman Fowler joined DOJ in supporting S.2565 (the Federal Tele¬ 
communications Policy Act of 1986) introduced by Senate Minority 
Leader Dole, to shift to the FCC the responsibilities of the Justice 
Department and the Court under the decree.45 And upon the issuance 
of Judge Greene's 1987 Triennial Review decision, new FCC Chairman 
Dennis Patrick told the United States Telephone Association (USTA): 
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I am, quite frankly, surprised by the apparent acquiescence of some 
of the Bell Operating Companies in the ongoing administration of the 
MFJ. The Court has long since left the arena of antitrust law and 
assumed an ongoing regulatory role. Granting freedom here and de¬ 
nying it there, every day it seems the Court makes decisions that 
have critical impact upon the evolution of the network, and upon the 
public that network serves. These decisions are made without refer¬ 
ence to the public interest standard and the specific statute the Con¬ 
gress enacted to direct federal communications policy, and without 
reference to other aspects of the industry that, along with MFJ related 
issues, provide an integrated picture that must, necessarily, be ana¬ 
lyzed as an integrated whole.46 

On the heels of Chairman Patrick's speech, the NTIA, under Al 
Sikes, filed a petition for declaratory ruling with the FCC, urging it to 
issue an order authorizing the BOCs to provide information services, 
and making an explicit finding that “the District Court's information 
services restriction represents a cumbersome, unnecessary layer of reg¬ 
ulation in irreconcilable conflict with the requirements of the Com¬ 
munications Act.''47 On December 1, 1987, the FCC issued a public 
notice inviting public comment on the NTIA petition.48 While certain 
of the BOCs continue to express support for NTIA's petition, a number 
of industry experts (including several BOCs) take the position that it is 
inadvisable and “counterproductive" for the FCC to precipitate a juris¬ 
dictional confrontation with the District Court. Despite the fact that 
Mr. Sikes is now the FCC Chairman, FCC action in response to the 
NTIA petition is not anticipated, and the BOCs have focused their 
efforts on getting Congressional action to remove MFJ restrictions. 

The District Court was by no means mute in the face of such 
attacks. In an opinion issued in December 1987, Judge Greene noted (as 
he has in chapter 1 of this volume) that the consent decree “is one of 
the few judicial judgments to bear the stamp of authority of all three 
branches of government."49 He added that he would "continue, as [he] 
has done in the past, to make every effort to avoid or minimize interfer¬ 
ence with FCC jurisdiction and operations where this can be done 
without jeopardizing the core provisions of the decree.''50 

The Court of Appeals has yet to shed further light on the jurisdic¬ 
tional relationship between the antitrust court and the FCC, in the 
context of the pending appeals of the District Court's Triennial Review 
decisions.51 Barring an unlikely reversal by the Court of Appeals, it 
would appear the ball will remain with Judge Greene, unless and until 
Congress takes it away. For a variety of reasons, transfer of decree 
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responsibilities to the FCC is likely to occur, if at all, at a measured 
pace. If the status quo continues, with Judge Greene retaining his 
current jurisdiction, the Bush Justice Department may be a “wild card" 
in the equation. Some movement back toward the pre-1985 DOJ sup¬ 
port of various components of the MFJ is possible, although it is un¬ 
likely the DOJ will go back to its original aggressive defense of the MFJ 
restrictions. 

Coincident with the MFJ's reconfiguration of the telecommunica¬ 
tions industry, its major players, and the services those players were 
permitted to provide, the Supreme Court in 1986, in Louisiana Public 
Service Commission52 overturned decades of jurisprudence and recon¬ 
figured the comparative authority of the FCC and state regulatory 
agencies. The timing could not have been worse. It came in a period of 
unprecedented technological change, telephone company diversifica¬ 
tion, and deregulation. The Court infused the dramatically altered reg¬ 
ulatory terrain with an added degree of uncertainty. In fact, the direct 
public policy residue of the Louisiana decision is far more troubling 
and far more urgently in need of attention than anything which has 
fallen out of the MFJ. 

The Communications Act does not provide clear definition of where 
federal authority over interstate communications ends and where state 
authority over intrastate communications begins.53 Nevertheless, for 
decades the FCC had pushed out the limits of its authority. By the time 
the MFJ was approved and implemented, a fair statement of the prevail¬ 
ing jurisprudence was that federal authority must prevail over state 
authority if the economic efficiency of the telecommunications net¬ 
work is involved.54 Individual state agencies and NARUC often ap¬ 
pealed FCC preemptions, but almost always without success. 

While its ultimate effect is still unknown, the Louisiana decision 
appeared to constitute a jarring adjustment in the distribution of federal 
and state regulatory authority. The Court determined that Congress 
granted the FCC a broad mandate to create a rapid and efficient tele¬ 
communications network, but not so broad as to prohibit any state 
action which frustrates the FCC's ability to create an efficient network. 
The Court found that Section 2(b) explicitly reserved broad authority 
to establish charges, including depreciation, to the states; the FCC 
could not preempt this authority by assuming it could take all neces¬ 
sary measures to further federal policy.55 

In its Third Computer Inquiry, the FCC has attempted to preempt 
state regulation of enhanced services (an analogue to the MFJ's infor¬ 
mation services), state structural separation requirements for carriers 
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providing basic and enhanced services, and state nonstructural safe¬ 
guards inconsistent with federal policies.56 With regard to the FCC's 
preemption of state regulation of enhanced services, the Commission 
has urged among other things that state regulation would jeopardize 
efficiency in enhanced service offerings. The agency claims the facili¬ 
ties used by carriers for basic and enhanced services are inseverable, 
and therefore cannot be subject to inconsistent regulation by separate 
authorities. 

Overall, it is not excessive to fear the confusion and instability 
which has followed Louisiana has compromised some of the short¬ 
term promise of the divestiture, and of the widened authority to under¬ 
take gateway and related services bestowed on the BOCs by Judge 
Greene in his Triennial Review orders. Under most circumstances, one 
might expect the FCC or Congress to exert leadership in addressing a 
so obviously sub-optimal situation. It has not happened. Congress has 
shown no inclination to face the political hazards involved in reducing 
the authority of state commissions. The FCC, a good deal more insu¬ 
lated from politics, failed to react to Louisiana decisively because of 
conflicting doctrinal predilections. Throughout the Reagan administra¬ 
tion, the FCC treated efficiency, defined in standard economic terms, 
as the summum bonum of common carrier policy. By the time of the 
Louisiana decision, it also had adopted the administration's federalist 
tendencies, notwithstanding the longstanding pattern of successful 
preemption of state regulation recited earlier. The Commission thus 
responded to Louisiana, not by defending its jurisdiction as aggressively 
as the decision would permit, or by appealing to the necessity for 
national rules to produce efficient outcomes, but by doing nothing. 

In vacating and remanding Computer III, the Ninth Circuit did not 
do more than should have been expected of it to render Section 2(b) 
and the Louisiana decision suitable for the emerging milieu of nation¬ 
ally offered enhanced services. As a result, the Bush administration 
FCC will have to provide far stronger leadership on the issue than its 
predecessor. If it does not, the Supreme Court or Congress will have to 
revisit the preemption issue, and, during the interim, enhanced services 
will suffer for want of uniform national rules.57 

Finally, a few comments are in order on Robinson's point that di¬ 
vestiture seems to have been accompanied by more rather than less 
regulation. Almost certainly in the last five years every state in this 
country has examined—many at a quite fundamental level—different 
ways to regulate or deregulate its telephone utilities. And, given the old 
Bell System's striking abilities in public advocacy and its nearly preter¬ 
natural abilities at controlling, managing, and coordinating the public 
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policy activities of its far flung operating companies, it is reasonable to 
believe we would be seeing much less diversity in terms of the state's 
approaches to regulation than we do today. 

Robinson's point about the volume of regulatory activity is correct. 
We certainly seem to have more of it, but it is often less constraining. 
If one were to chart out carefully, at least at the federal level, the rate 
regulation of AT&T since 1984, I strongly suspect it would reveal 
activities less constraining than formal.58 

On another level, the FCC has expended vast effort in trying to 
create accounting rules to allocate between regulated and nonregulated 
businesses the joint costs incurred by the local exchange companies 
subject to its jurisdiction.59 But it is the consent decree itself which 
resulted in the increase of unregulated activities, which in turn led to 
the accounting rules. In fact, much of the additional regulatory activity 
since 1984 is a reaction to more activity by the local exchange tele¬ 
phone industry in the marketplace. 

A. Gray Collins 

As I think back on it now, divestiture was just one more episode in a 
continuing series of changes in the industry structure and the players 
of the telephone industry. I consider divestiture an event that merely 
sped up some things which were going to happen anyway. 

A few days after divestiture was announced, the magnitude of the 
implementation problems began to become apparent. It only took a few 
hours for certain key leaders inside and outside the Bell System to 
recognize the seven regional companies and AT&T would become very 
competitive with each other. Almost immediately, questions were raised 
about the restrictions on the twenty-two operating telephone compa¬ 
nies. The prevailing perception was they would not have the opportu¬ 
nity for growth and vitality that many felt were needed for a good 
business investment and a good place to work. Some concerns were 
expressed that the BOCs were being eliminated as the only effective 
competition for AT&T, and were being placed in a position where they 
would have to buy most of their equipment from AT&T, at least for 
the foreseeable future. 

The task of divestiture was enormous. We had to divide up the 
physical plant, set up new corporations, assign people, issue stock; 
there was a multitude of this kind of activity. We had to implement 
access charges, and we had to bill those $20 billion of access charges 
using a new billing system that did not exist prior to divestiture. We 
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also had to divide up Bell Labs and the AT&T headquarters. I want to 
focus on this partition of staff because in the institution that existed 
prior to divestiture, the BOC's were not stand-alone organizations. 

In 1982, the newly created BOCs had no strategic or long-term 
planning capabilities. They were really the line-implementation orga¬ 
nizations. The AT&T headquarters was the hub, the planner, the signal 
caller. We had to set up eight (AT&T and the seven regionals) separate 
corporations, and they had to stand alone and exist in the marketplace 
where there was increasing competition and uncertainty. And we knew 
the new corporations would end up competing with each other as they 
are today. 

New organizations had to be put in place and policymaking and 
planning apparati established. Today, that might not appear to have 
been a major problem. But it must be remembered only the new South¬ 
western Bell and Pacific Telesis regions actually had organized central 
headquarters. What is currently the Bell Atlantic region was actually 
made up of seven jurisdictions and three formal telephone company 
organizations (four C&P companies, Bells of Pennsylvania and Dia¬ 
mond State, and New Jersey Bell). Among other things, we needed to 
install a management process, a marketing and product-line manage¬ 
ment process, a financial management process, a policymaking process, 
and a strategic planning process. I believe the tasks of implementing 
divestiture consumed the old Bell System for about two years. But we 
made it work. 

Somehow, the nation had decided in the early 1980s, I believe by 
default, that competition in telecommunications and the information 
industry would be the national policy. Unfortunately, in my opinion, 
there was not, and still is not, a vision of what the policy should 
achieve. As a result, the industry structure continues to evolve in what 
I consider a most disadvantageous fashion. It evolved through a court 
process, based on antitrust law and without the vision of a fully com¬ 
petitive marketplace. As Glen Robinson points out, we have made great 
strides forward, but must we place the future of the nation's telecom¬ 
munications infrastructure "in the hands of lawyers" instead of the 
producers and consumers? 

Today, with divestiture, we have more major industry players in the 
game, and more regulation and more regulators. We have the FCC, 
DOJ, the Court, Congress, and the administration at the federal level, 
and the state PUCs and the state governments at the state level. All of 
these parties are involved in the regulatory process, and all of these 
parties have some oversight on our industry. Each of them has different 



Regulatory and Institutional Change 99 

perspectives and different interests, and rightly so, for they serve differ¬ 
ent primary constituencies. 

In addition to more regulation and regulators, the relationships be¬ 
tween these regulators, and the industry players have changed as well. 
Prior to divestiture, AT&T dealt with the FCC, Congress, the adminis¬ 
tration, and the Court. The BOCs handled the state relationships, in¬ 
cluding the PUCs, and state and local governments. At divestiture, we 
had to reorganize. The RBOCs had to create organizations to handle 
FCC/Federal Relations, while AT&T had to develop a state relations 
function. 

At first, the newly established RBOCs attempted to use the Wash¬ 
ington-bound Bellcore organization to focus their Washington activi¬ 
ties. It did not work in those early days because seven Regional Com¬ 
panies were learning and struggling for identity. We would each go to 
see public policymakers and they would tell us that we did not have 
the same priorities, we did not have the same objectives, and we were 
divided. I would like to think we have learned our lesson. Today, the 
RBOCs are very close together on major issues, and we know it only 
serves our opponents when we are not unified. We are doing a better 
job of coming together. It might be time to try that coordinated Wash¬ 
ington office idea again. I believe it would serve our interests. 

The regulatory institutions have also changed their relationships to 
each other in the post-divestiture era. As I recall, conflict between the 
FCC and the state PUCs erupted a few weeks after divestiture. That 
process of conflict included subscriber line charges, separations, 
preemption by the FCC of deregulatory activities—particularly CPE, 
and the state regulators' involvement in preserving the Yellow Pages 
for the telephone companies. Conflict between Congress and the FCC 
intensified between 1986 and 1989. The FCC's decision to abandon the 
Fairness Doctrine in broadcasting, along with some FCC-Congressional 
personality conflicts, price caps, and subscriber line charges are all 
factors which have fueled the conflict. 

The Washington art of "stakeholdering'' through third parties has 
emerged and has been perfected since 1985. And as a result, the number 
of apparent players in the game and the number of points of view have 
multiplied. And as we all have found, each player has the opportunity 
to be disruptive because there are so many policymakers and policy 
forums. 

We have two players who really were not very involved in policy 
matters before divestiture, Judge Greene and the DOJ. With their inclu¬ 
sion in the process comes confusion. The DOJ has said it was OK to do 
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something, we did it, and the Court said we should not have done it. 
The whole policymaking process offers the opportunity for confusion, 
mischief, and delay. And frankly, I do not believe that to be in the best 
interest of the nation, the consumers, or the competing players. 

It is my view, in spite of what some others in this volume may 
suggest, that markets and technologies have changed since 1982—or 
1980 when we really got serious about studying antitrust and divesti¬ 
ture. Changes have occurred much faster than anyone could have pos¬ 
sibly predicted six to eight years ago. The Information Age is upon us. 
It is already being implemented in other countries. And a local network 
is an efficient alternative for bringing the Information Age in the United 
States to the general public, and to business and government as well. 

The RBOCs' competitors, acting as I would expect, are trying to 
delay and block the removal of the line-of-business restrictions on the 
RBOCs. They really do not want competition from RBOCs even with 
the appropriate safeguards. The result is that the nation's apparent 
policy of competitive structure is actually stalled, to the benefit of 
foreign providers and the detriment of consumers. 

I believe the RBOC institutions have developed to the point where 
we now have a vision of what our business can be, and what we can 
offer in the way of products, services, and technologies in the future 
marketplace. I do not believe the institutions of the policymaker have 
developed as quickly and as completely as have the RBOCs. The com¬ 
petitive environment which we want to help create, and in which we 
wish to participate will be delayed until we get a better policymaking 
apparatus. That will probably happen when policy is made by persons 
more directly responsible to the public, as for example, Congress. 

The RBOCs have developed their corporations while continuing to 
provide excellent service. It is already apparent that the RBOCs are 
preparing for a more competitive marketplace for communications ser¬ 
vices. We have the resources and the incentives to develop the com¬ 
munications infrastructure needed for the twenty-first century. The 
continuing restrictions first placed on us in 1982 are not in the national 
interest. 

Richard E. Wiley 

The most significant regulatory and institutional change since divesti¬ 
ture, in my judgment, is the presence (some might be tempted to say 
"omnipresence") on the telecommunications and information scene of 
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Judge Harold Greene. Since 1984, like it or not—and there are many 
takers on both options—the Judge has been the single most important 
individual and authority in the field. 

The "easy" reaction to this circumstance is that Judge Greene is a 
self-appointed and self-important judicial and regulatory czar, who has 
arrogated to himself all the policymaking power possible while, con¬ 
comitantly, removing it from the rightful holders of authority, Con¬ 
gress and the FCC. Given the centrality and significance of the Judge's 
role, and all the public attention that has surrounded his activity, it is 
not surprising that such an opinion is held by many people—and not 
just by those who want so much to see the AT&T consent decree, the 
object of Judge Greene's constant attention, go away. 

However, it seems to me there are a number of "hard" responses to 
this view of the Judge and his continuing activity relative to the decree. 
These responses, reflecting perhaps certain institutional failings or mis¬ 
calculations on the part of other entities, may be both distasteful and 
disputatious. Nevertheless, they must be confronted. 

The first and most obvious point to be considered is that the Judge 
was not the author of the MFJ. Instead, he merely approved and entered 
the decree which, in large measure, was the product of the litigating 
parties, AT&T and the Department of Justice. It also was a document 
agreed to, however reluctantly perhaps, by the heads of all the RHCs. 
For what it may be worth, I personally have always had some misgiv¬ 
ings concerning the wisdom of the divestiture, and I obviously am far 
from alone in this viewpoint. But the fact is that both AT&T and the 
Justice Department desired an end to the government's prolonged anti¬ 
trust action against the company, and believed the MFJ represented an 
appropriate resolution. 

Given all that was involved in the litigation and the settlement, is it 
reasonable to expect that it all would end so soon? The 1956 AT&T 
consent decree endured for over twenty-five years (indeed, it was ter¬ 
minated only with the entry of the MFJ). As Glen Robinson points out, 
if Justice is now correct in asserting that the line-of-business restric¬ 
tions on the RBOCs are no longer necessary, the department comes 
very close to saying that the divestiture of AT&T was really not neces¬ 
sary in the first place. 

Rightly or wrongly, AT&T was broken up for the sake of intercity 
competition. And the DOJ's demand for drastic structural relief re¬ 
flected its fundamental distrust of the efficacy of both federal and state 
regulation of the huge carrier. The result of this distrust was to thrust 
on Judge Greene the responsibility to enforce the structural solution 
crafted by the department and the company. 
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One must now ask what has changed since 1984 that might justify a 
termination of the decree. Is it technology, marketplace conditions, 
regulatory developments, or, in reality, is it simply the attitude of the 
DOJ and other federal governmental bodies toward the basic concepts 
which underlie the consent decree? In my judgment, the latter is clearly 
the case. 

The second "hard" fact that must be faced is that, over the last two 
decades, there has been a general absence of Congressional leadership 
in the development of overall telecommunications policy. While Con¬ 
gress in the 1980s has passed modern deregulatory legislation for such 
industries as banking, airlines, railroads, and motor carriers, it utterly 
failed to do the same in the communications field. The creaky old 
Communications Act of 1934—enacted prior to the advent of tele¬ 
vision, computers, satellites, and all the other technological marvels of 
the last half century—is still the governing statutory regimen. Accord¬ 
ingly, in the absence of comprehensive Congressional direction, the 
FCC crafted its procompetitive and deregulatory course, and the AT&T 
consent decree was entered—together, they represent the primary com¬ 
munications policy determinants over the last twenty years. But, given 
the reality of legislative inaction, it seems to me unfair and unrealistic 
to blame Judge Greene (or, indeed, the Commission) for an alleged 
"power grab." Nature, after all, does abhor a vacuum. 

Third, it must be recognized the FCC and the RBOCs themselves 
may hold some of the important keys to bringing the MFJ and the line- 
of-business restrictions to an end. In particular, if ever effectuated, the 
nonstructural safeguards contained in the Commission's Computer III 
effort, and especially the ONA concept, ultimately could convince 
Judge Greene that at least the information services restriction is no 
longer necessary. 

However, these competitive protections must be "real." In this re¬ 
gard, I would agree that ONA—given the limited time that the RBOCs 
were accorded to develop it—should be viewed as very much an evolu¬ 
tionary concept. The FCC, state regulatory agencies, and the regional 
companies all must cooperate in making such an evolution efficacious 
if they are to gain the confidence of the Court and various industry 
participants. Should Congress prematurely remove Judge Greene's au¬ 
thority over the consent decree, it could be argued that the incentive 
on the part of the RBOCs to mature the ONA concept, and to effect a 
truly competitive enhanced service marketplace might be somewhat 
lacking. 

The fourth "hard" fact is that the Court's oversight of the consent 
decree has not been a static one. While the pace of change understand- 
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ably may not have satisfied the RBOC community, Judge Greene's 
waiver grants and decisions, like his "Gateways" order, exemplify a 
continuing willingness to modify the decree (either on the merits or in 
the face of political pressure, depending on your perspective). I would 
expect additional changes or clarifications ahead. 

In the final analysis, I anticipate that the MFJ and Judge Greene's 
involvement in it are both of finite duration—sometime during the 
decade of the 1990s, the end may come. As always in the telecommu¬ 
nications field, technology holds the greatest promise for bringing such 
a development to fruition. Hopefully, further technological advance¬ 
ments will continue to mandate a competitive industry which, in turn, 
will allow government (at all levels and in all branches) gradually to 
withdraw its regulatory hand. Incidentally, how soon this might be true 
with respect to the MFJ's long-distance prohibition, likely to be the last 
restriction to go, remains a question mark, given the uncertainty of 
competition's future at the local level. 

One final comment: while life has occasionally cast me on the other 
side of regulatory and policy issues from the regional carrier family, I 
must pay some well-justified tribute to what these companies have 
accomplished since 1984. Predicted by many at the time of the divesti¬ 
ture to be "tomorrow's railroads," the RBOCs have made the whole 
concept of the consent decree work better than anyone might have 
expected. More or less from scratch, the carriers have developed their 
fledgling corporate enterprises into some of the largest and most dy¬ 
namic companies in America. The fact that many significant federal 
government officials today are calling for an end to the MFJ restrictions 
also demonstrates conclusively that they have learned quickly and 
effectively to play the so-called Washington "lobbying game." 

Thus, the future would seem to be with the RBOCs—a future, as 
indicated, that someday may be MFJ-free. In the meantime, however, 
the presence and impact of Judge Greene continues. 

Edward F. Burke 

I was intrigued by Glen Robinson's account of the Minnesota Commis¬ 
sion and its three so-called telecommunications specialists in the mid- 
1960s. I would have been happy to have such an enormous staff to help 
me. During my tenure as Chairman of the Rhode Island Public Utilities 
Commission from 1977 to 1988, I had on my staff only one telecom¬ 
munications specialist. Fortunately, I also had two top-notch CPAs on 



104 STRUCTURAL ENVIRONMENT 

my staff, who eventually became very knowledgeable in the intricate 
field of telecommunications revenue allocation and related matters. 
Unfortunately, for many years no other New England Public Utility 
Commission employed any CPAs. This became a matter of growing 
importance in the post-divestiture era with the increasing need for 
careful scrutiny of cost allocations between the regulated and nonregu- 
lated sectors of NYNEX, to prevent cross-subsidies flowing from mo¬ 
nopoly activities to nonregulated ventures. 

It was a simpler age in 1977 when I joined the Rhode Island Commis¬ 
sion, seven years before divestiture, but the seeds of competition had 
been sown, and litigation and FCC inquiries were already the harbinger 
of major changes in the structure of the telecommunications industry. 
It was clear to me, as I grappled with my first telephone rate case, that 
rapid technological advances were about to transform the industry 
radically, and a new Information Age was emerging. 

I and many of my colleagues felt grossly ill-prepared to meet the 
challenges with which we were confronted, in regulating telecommu¬ 
nications, in dealing with the significant difficulties being faced by the 
nuclear power and natural gas supplies, and in ruling on requests for 
skyrocketing utility rate increases at a time of high inflation and seri¬ 
ous unemployment. Small wonder resignations under fire and decisions 
by governors not to reappoint commissioners were commonplace. Calls 
for regulatory change and reform filled the halls of state legislatures. 
How we commissioners were to cope with this crisis of confidence, 
and how we were to master our multiple and burgeoning responsibili¬ 
ties became our top priority. 

We in Rhode Island had one advantage over some of our colleagues 
in other states. As the smallest state, we had long since learned that we 
could not or should not try to go it alone. In fact, our legislature 
provided a special fund of $20,000 per year to be used at the discretion 
of the PUC Chairman to foster regional cooperation in regulatory mat¬ 
ters. Clearly, I felt this was of paramount importance in relation to 
telephone issues. Since New England Telephone (NET) was operating 
in five New England states, and making rate filings for new equipment 
which were substantially similar in each, it made sense to consolidate 
hearings to pool the several states' limited resources, and to look at the 
big picture of NET and beyond that, to its parent AT&T. I considered 
the piecemeal state-by-state approach to be parochial, ineffective, and 
unsuited to modern times. 

As early as 1977, we in Rhode Island asked NET to outline long- 
range company plans and to compare the modernity of plant in Rhode 
Island to that in other NET states. We worked to develop cooperative 
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analysis of regional and national telecommunications among the New 
England states through our regional New England Conference of Public 
Utilities Commissioners. We worked closely with our Attorneys Gen¬ 
eral; we finally convened in 1979 several regional hearings relative to 
the attachment of non-Bell equipment to the telephone system and the 
level of credits to be applied for using non-Bell telephones in ratepayer 
residences. Needless to say, this effort was met at first with resistance 
by NET. 

We also became increasingly aware that such issues as moderniza¬ 
tion of plant, the treatment of new services, rural telephone pricing and 
quality of service, and the onset of and necessary transition to compe¬ 
tition, were issues of national as well as regional concern. Through the 
many forums and publications of NARUC and especially through its 
Committee on Commumications, we shared our experiences and con¬ 
cerns and groped for common solutions. 

The late 1970s and early 1980s saw increased staffing support for the 
NARUC Communications Committee. Extensive study sessions were 
devoted to the issues I have mentioned, as well as to the role of modern 
communications systems in economic development. Consumer groups 
pressed us with concerns about the possible demise of universal service 
due to burgeoning rates, and the need for lifeline or special economy 
service. 

In 1981, one major event helped to galvanize state regulators and 
forced us to utilize, collectively, the skills and networking mechanisms 
which we had been developing. I refer to the concerted effort of AT&T's 
large telephone companies to divert Yellow Pages' revenues from state 
regulatory control. The lobbying effort on behalf of this legislation 
which nearly passed was enormous. Lobbyists in Washington imported 
local telephone officials by the carload. 

It took a major effort by state regulators, working at first individually 
and then collectively, to defeat this incredibly bad piece of legislation. 
To be sure, we had allies among the consumer groups and within 
Congress, but it was the last ditch "do or die” outcry from state com¬ 
missioners and certain governors, mayors, and local legislators, whom 
state regulators recruited to the effort, which in the end averted disas¬ 
ter. We learned from this adventure that state regulators could unite 
and, when they did, they could have an impact. 

All this was a forerunner to the dramatic events which took place 
early in 1982, when the proposed consent decree between AT&T and 
the Justice Department was announced. I had just assumed the presi¬ 
dency of NARUC, and I am proud of the part we played. We did not 
wait for events to transpire. We felt it vital to reassess and restructure 
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the role of the state regulator in order to meet the challenges of dives¬ 
titure, competition, and advancing technology. 

To that end, I called a meeting of state regulators in Washington 
within three weeks of the January 8, 1982 announcement. Over one 
hundred commissioners and staff responded. We analyzed issues and 
developed an overall strategy. I must stress that the process included 
countless hours of efforts by regulators operating in a manner of coop¬ 
eration and coordination which, in retrospect, seemed impossible to 
obtain. It required dialogue with AT&T, the Justice Department, Judge 
Greene, members of Congress, the public, and the media. 

NARUC recognized it would be impossible to prevent divestiture, 
and perhaps imprudent to try. However, it was essential to ensure that 
the local operating companies—the BOCs—be assured appropriate staff, 
sufficient initial cash flow, and necessary freedom of action to enable 
them to remain economically viable and to function effectively in the 
post-divestiture period. 

To that end, we were in the forefront of the successful effort to 
modify the consent decree to leave Yellow Pages' revenues to the BOCs 
and to allow them the privilege of selling, if not manufacturing, termi¬ 
nal equipment. We felt these measures were essential because of the 
continuing central role of the BOCs in the American telephone net¬ 
work. Some of us would have preferred to further "unshackle" the 
BOCs, and this remains a continuing item of discussion and debate on 
the NARUC agenda. 

We also availed ourselves the opportunity to comment on the plans 
of reorganization which AT&T submitted to the Justice Department 
and, ultimately, to the Court. I believe we helped AT&T to make 
uncertain modifications in the plan of reorganization in the public 
interest. We especially appreciated that Charles Brown of AT&T inter¬ 
rupted a trip to a college reunion to speak at our February 1982 NARUC 
meeting in Washington. It was a beneficial visit. He convinced us of 
his desire to be evenhanded in the division of materials and personnel 
between post-divestiture AT&T and the new RHCs and their BOCs. 

Finally, we worked closely with AT&T, the independent telephone 
companies, the Justice Department, and the FCC to attempt to smooth 
the path toward divestiture. I think these efforts were somewhat suc¬ 
cessful. We all remember the initial concerns after the announcement 
of the consent decree relative to possible deterioration of service qual¬ 
ity. A number of problems did develop, especially in relation to instal¬ 
lation and servicing of large terminal equipment systems by AT&T. 
There was also some confusion as to responsibility and accountability 
for terminal equipment and wiring. But I think it is fair to say such 
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problems have been significantly less than anticipated. As discussed 
elsewhere in this volume, quality of service across the United States 
seems to this point at least to have remained essentially high. 

Of course, the spirit of cooperation between federal, state, and indus¬ 
trial policymakers in smoothing the path to transition was greatly 
influenced by the firm guidance of Judge Harold Greene. I believe he 
performed many affirmative acts in his oversight position. While I 
greatly admire the Judge, it seems to me an unhealthy situation for any 
individual, no matter how talented or dedicated, to have such a central 
role relative to the telecommunications industry. 

NARUC also made its voice heard in the halls of Congress. We 
thought there was a need for comprehensive communications legisla¬ 
tion if universal service at affordable prices was to be maintained. To 
that end, we worked closely with Senator Packwood and members of 
his committee and Congressmen Dingell and Wirth and some of their 
colleagues, in the development of legislation to deal with problems 
related to bypass and to the special concerns of smaller, high-cost factor 
telephone companies. We were guided by a prevailing view that the 
FCC's plans for end-user access charges (later renamed subscriber line 
charges), if fully implemented, would have an unnecessarily severe 
impact on residential customers and could eventually make telephone 
service unaffordable for millions of Americans. 

While these efforts did not succeed, the overwhelming passage by 
the House of the Universal Telephone Preservation Act bill (H.R. 4102) 
in November of 1983,60 and the potential passage of a NARUC-sup- 
ported Packwood bill in the Senate in early 1984, had a salutary effect. 
It led to a discussion between FCC Chairman Mark Fowler and Senator 
Dole and Senate leaders, who were anxious to head off Congressional 
action at the onset of divestiture. The result was the famous "go-slow" 
letter to the FCC which requested no flat-rate end-user charges on 
residential and single line business phones in 1984, a four-dollar cap on 
such charges until at least 1990, and a reduction in proposed intercon¬ 
nection charges. The letter also noted with approval, the actions which 
the FCC had taken in recognizing "certain low-income telephone cus¬ 
tomers who make few interstate calls might be unable to afford any flat 
monthly charge." Also noted were Commission efforts to explore "life¬ 
line" service alternatives, and the planned monitoring of possible threats 
to "continued universal availability of affordably priced telephone 
service." 61 

The letter was issued just in the nick of time. The Packwood bill 
lost by a mere two votes. Chairman Fowler and his fellow Commission¬ 
ers acceded in essence to the major requests of the Dole letter signato- 



108 STRUCTURAL ENVIRONMENT 

ries and most importantly, deferred imposing flat-rate end-user charges 
on residential and single-line business customers until at least 1984. 

In short, some members of Congress and Chairman Fowler bought 
time. Perhaps it was important to buy that time. We in NARUC ad¬ 
justed immediately to this turn of events, and we four Commissioners 
representing the states on the Federal State Joint Board on Separations, 
lobbied to have our jurisdiction enlarged to encompass the access charge 
docket as well. This effort, which was supported by the NARUC Exec¬ 
utive Committee and included extensive discussion with Chairman 
Fowler and his staff, resulted in substantial success. On April 2, 1984, 
the FCC announced: 

The Commission, while reaffirming its basic access charge principles, 
has asked for additional public comments and Joint Board recommen¬ 
dations on certain aspects of the following: the plan for implementing 
end user charges for residential and single-line business subscribers; 
the framework for a lifeline exemption or other assistance for low 
income subscribers; additional assistance for small telephone com¬ 
panies. 

The FCC also asked the Joint Board to undertake a comprehensive 
review of the existing separations procedures for all central office 
equipment (COE) and recommend changes in these rules. Issues involv¬ 
ing the allocation of interexchange plant costs were also referred to the 
Joint Board. Later, other more specialized Joint Boards were established. 

The discussions among state regulators and then between their rep¬ 
resentatives and Chairman Fowler and his colleagues, were, I think, 
historic. We in NARUC were determined to continue our efforts to 
challenge federal preemption issues in the courts and our later success 
in the Louisiana Public Service Commission case. The case was good 
for state regulator morale, and we also sought comprehensive telephone 
legislation. However, we resolved to make divestiture work, and at¬ 
tempted to work cooperatively with the FCC on issues which could 
not wait for legislative or judicial determination. 

It was not easy. Some of my state colleagues preferred rhetoric, 
fruitless legislative initiatives, and litigation to compromise and con¬ 
sensus, but most of us pressed on. A personal rapport which gradually 
evolved between the three Fowler-led FCC commissioners and their 
four state counterparts and their staffs on the Joint Boards, was most 
important. So too was the bipartisan composition of the Joint Boards. 
For example, when conservative Republican Mark Fowler and solid 
Democrat Edward Burke and our colleagues reached consensus on key 
issues, it helped to convince other parties in Congress and in the states 
that our recommendations had merit. 
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I think our Joint Board access charge decisions helped to alleviate 
concerns relative to bypass. We heeded the requests of the industry 
concerning the immediate dangers of depooling and deaveraging by 
incorporating in our orders many of their internally agreed-upon sug¬ 
gestions. I am especially proud of the success of the federal lifeline 
programs, which were truly federal-state products. These helped to 
preserve and extend universal service and, by 1990, are being used by 
more than 3 million subscribers.62 

That, I submit must be the goal of the process. It is not easy for state 
regulators to downplay local interests and vote in the national interest. 
However, I think that is what we attempted to do. We were not always 
successful, but I believe that our sincerity and our dedication to devel¬ 
oping nationally acceptable policies were perceived by most of the 
interested players, and helped to create a climate of reasonableness. 

Looking back over the post-divestiture period, I have one major 
regret. It seemed to me in the period after the announcement of the 
approval of the MFJ in August 1982, that state regulatory processes 
needed to be modified to relate to the holding company structure under 
which the local BOCs were to function after January 1, 1984. In 1983, 
Rhode Island Governor J. Joseph Garrahy wrote his fellow governors in 
the states in which NYNEX affiliates were to operate: 

I suggest that the time has come to address common concerns rela¬ 
tive to a regional company on a regional basis. It would appear that 
the rate of return to which New England Telephone is entitled ought 
to be uniform throughout the five state region. Certainly common 
costs throughout the five state region ought to be apportioned fairly 
amongst the states. 

He went on to propose that rate filings in the five states be synchro¬ 
nized as to time, in order to allow coordinated review and pooling of 
technical resources by Attorneys General and other public interest 
advocates. I hoped there would be regional hearings. 

Despite very strong editorial support in a number of newspapers and 
from segments of the regulatory community, we never achieved our 
goal. That goal would have made sense not only for the NYNEX situa¬ 
tion, but also in the other RHC areas. At least I can say that there has 
been some state-to-state cost allocation analysis cooperation with re¬ 
gard to the Regional Holding Companies and their local telco affiliates, 
and NARUC continues to advocate close regional cooperation on cost 
allocation, competitive service, and diversification-related issues. 

By and large, I remain an optimist. I agree with Robinson that, 
although state regulation has and will continue to change in form and 
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focus, it still will remain important and significant to the stability of 
the industry for years to come. My successors in state regulation will 
continue to be hard pressed by their multiple responsibilities. There 
will be no miracle answers, but I know they will preserve and contrib¬ 
ute significantly to major telecommunications policy decisions. They 
are, for example, hard at work analyzing the many issues surrounding 
ON A. I hope those of us who preceded them in the 1980s will have 
made their task easier. 
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