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THE ECONOMICS OF LIBEL LITIGATION 

David A. Hollander 

Since the landmark decision in New York Times v. Sullivan,1 courts and 
commentators have struggled with the question of what protection 
speakers should be given from liability for defamation: should speakers 
be shielded from liability through use of a fault standard, damage limita¬ 
tions, evidenciary burdens or through some other means? This paper 
sets out to analyze the utility or some of these approaches from an 
economic perspective. Part I develops a model of information produc¬ 
tion. This model, which focuses on how liability rules affect the profes¬ 
sional media, demonstrates that such rules should be structured to 
induce the media to produce more information in order to help correct a 
failure in the market for information. Part I also examines some empirical 
evidence on the effect of both damage rewards and litigation costs on 
the production of information. We shall see that litigation costs have a 
far greater impact on information production than do damage awards. 
Part II compares the relative effects of three different types of protec¬ 
tion against defamation suits—fault standards, limitations on damages, 
and fee shifting—and proposes a set of revisions of constitutional privi¬ 
lege centering on the use of awarding litigation costs to the prevailing 
party. 

I. THE ECONOMICS OF INFORMATION PRODUCTION 

A. Elements of the Market for Information 

The market for information consists of information producers, informa¬ 
tion consumers, and information itself. The model of the market for 
information discussed below will assume that all information is produced 
by the professional media, who are responsible for most of the informa¬ 
tion we receive, and that rules affecting them are likely to have a major 
impact on the production of information. In addition, they—more than 
anyone—are likely to be aware of the rules of liability and to respond to 
changes in them. 

Consumers, the second element of the market for information, pur¬ 
chase information directly, when they buy a book or newspaper, or 
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indirectly, when they obtain their information from advertising supplied 
mainly by television and radio. Consumers demand information both for 
its entertainment value and to help them make decisions. The demand 
for the latter type of information is presumed to be a function of its 
accuracy and the nature of the decision to be made. 

This model assumes that information production is determined by the 
laws of supply and demand. This, in turn, assumes that consumers 
desire accurate information and are willing to pay for it, and that the 
media respond to the various financial incentives provided to them. 
Either or both of these assumptions could be wrong: consumers may, 
for example, care far less for the accuracy or relevance of the news they 
purchase than for its entertainment value, and the media may determine 
their output based on their desire for awards and prestige or to serve a 
professional ethic that encourages the publication of newsworthy stories 
rather than any desire to maximize profits.2 

The assumption that the media are responsive to financial incentives 
is independent from the assumption that consumers are willing to pay 
for useful information. Even if the news content or quality of a broad¬ 
caster’s or publisher’s output were of no concern to consumers and had 
no effect on sales, the level of news produced should still be influenced 
by the cost of producing it. In this case, we would be able to determine 
how various liability rules affect the production of information. We would 
be unable to determine, however, whether the media were producing 
the appropriate level of information in the absence of effective signals in 
the form of consumer demand. 

Some members of the media have claimed that they are unresponsive 
to at least one financial incentive—the threat of litigation.3 Even if this 
is true in the case of some publishers and broadcasters, it is unlikely to 
be true generally. Rather, the much more common claim by the media is 
that the threat of libel litigation results in self-censorship, numerous 
instances of which have been documented.4 For smaller publishers or 
broadcasters, a libel suit can be disastrous. It seems implausible that 
they do not take into account the risk of being sued when deciding what 
to publish. 

A number of commentators have argued that, although the media are 
sensitive to the threat of defamation suits, they are relatively unaffected 
by the level of consumer demand for investigative journalism. These 
commentators typically favor increased protection of the media on the 
ground that there is no countervailing economic incentive for the media 
to run the risk of litigation. One reason why the media may be unrespon¬ 
sive to pressure from consumers to publish potentially libelous stories is 
that they are sheltered from competition.5 Newspapers, in particular, 
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which are the most frequent targets of libel litigation,6 are almost en¬ 
tirely without local competition.' Lack of competition, it is argued, frees 
timid publishers from the threat that more aggressive competitors will 
win their customers or advertisers by carrying stories that they refuse 
to publish. Moreover, the nature of the market for information allows 
the professional media great latitude in choosing the types of stories 
they will cover. In contrast to most other businesses, the media are able 
to reduce or eliminate the risk of tort liability (by refusing to carry 
offensive stories), without discontinuing their operations.8 If true, this 
would mean that the media can determine their coverage of controversial 
stories largely without regard for consumer demand. It has also been 
argued that consumers are uninterested in “hard-hitting” stories and, 
therefore, decisions by the media to change the level of coverage of 
such stories would not affect their sales. One proponent of this view 
states that a newspaper “competing for circulation is more likely to fight 
the battle with comics, color photos, stock tables, or contests than with 
more daring treatment of potentially defamatory material. When a broad¬ 
caster’s ratings slip, he is likely to respond by hiring a more congenial 
anchorman, or by replacing news and public affairs programming with 
entertainment, instead of opting for more aggressive journalism.”9 This 
argument implies that there is minimal financial pressure on the media to 
publish stories that may result in litigation. 

While these views have some merit, there is still reason to believe 
that the production of information is affected by financial incentives. 
First, it seems doubtful that there is no consumer demand for investiga¬ 
tive journalism. The success of such television programs as 60 Minutes 
indicates that investigative journalism can be a profitable enterprise. 
That potentially defamatory stories are published despite the risk of 
litigation strongly suggests that there must be some financial incentive 
to do so. If ratings and circulations were unaffected by the boldness or 
timidity of the broadcaster or publisher, there would be no reason 
(except for the aforementioned professional ethic) to run the risk of any 
libel litigation. 

Second, the relative absence of competition in local newspaper mar¬ 
kets does not mean that publishers can afford to be unresponsive to the 
tastes of their customers. Even under conditions of monopoly, produc¬ 
tion is still determined by supply and demand. The effect of monopoly is 
to reduce the equilibrium output level from what it would be under 
conditions of perfect competition. Nonetheless, a monopolist will find it 
profitable to increase the demand for its goods. By making its product 
more desirable, a monopolist can charge higher prices for it, or increase 
sales to those who would have otherwise gone without the product. 
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Thus, even newspapers without local competition will have some incen¬ 
tive to publish stories that increase the demand for their product. 

One final reason that economic analysis is an appropriate tool in this 
area is that the use of constitutional privilege necessarily presupposes 
that the production of information can be affected by altering the financial 
incentives given to the media. Its primary, if not exclusive, purpose is 
to increase the production of information. If it does not accomplish this, 
then its only effect is to shift part of the burden of producing news onto 
private shoulders, without any accompanying benefit. If we assume that 
constitutional privilege has its intended effect, we must also assume that 
the media and their consumers are responsive to economic incentives. 

The third element of the market is information itself. In most re¬ 
spects, information is similar to tangible goods and commodities. Infor¬ 
mation varies in type and quality; it is often produced by large financial 
enterprises, sold wholesale (as by the wire services) and then retail. 
Information differs, however, from most other goods in an important 
respect: it is a public good. A characteristic of public goods is that their 
consumption by one does not diminish the ability of others to enjoy some 
or all of their benefits as well. Information is the classic public good; it 
can be enjoyed equally by one person or a million. Thus, free markets, 
unfortunately, cannot be relied on to produce the optimal level of public 
goods because the normal mechanisms that translate consumer prefer¬ 
ences into goods and services break down. In the case of private goods 
(e.g., most tangible goods), persons must act on their preferences 
through market transactions in order to obtain the benefits of the goods. 
Would-be beneficiaries of these goods are forced to reveal their prefer¬ 
ences by paying for them. The preferences of consumers for the goods 
are reflected in the perceived demand curve for them. Production of 
private goods in a perfectly competitive economy, in which the cost of 
the goods to consumers reflects the true social cost of producing the 
goods, is ideal in the sense that increased production could not be 
obtained except at the expenditure of resources valued more greatly by 
consumers than the incremental production.10 

The benefits of public goods, in contrast, are more difficult to confine. 
“Free riders” can obtain the benefits of public goods without paying for 
them. Information production has a substantial free rider problem, basi¬ 
cally because it is usually cheaper and easier to copy information than to 
create it. The ability of persons to copy information is only partially 
limited by the copyright laws. For example, once a news story is publicly 
disseminated, other members of the media can generally publish the 
same information as that contained in the original after only a short time 
lag.11 In addition, the use of information, particularly political informa- 
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FIGURE 10.1: The Effect of Free Riders 

tion, by paying consumers may also have public good aspects. Decisions 
made by voters have far ranging impacts and we traditionally assume 
that such decisions are improved by an informed electorate. The benefits 
of the additional information obtained by a portion of the electorate 
accrue not just to that portion, but to society in general. The impact of 
the investigative work performed by the Washington Post and other 
major news organizations during the early seventies, for example, surely 
reached far beyond their customers. Because political information will 
benefit persons other than those who pay for it, the production of 
political information suffers from a substantial free rider problem.12 

The effect of free riders is illustrated in figure 10.1. D* is the demand 
curve representing information as a purely private good. The demand 
curve D represents the actual level of information demanded. The lower 
equilibrium level of the intersection of 5* (the supply curve) and D 
illustrates that production of information is less than that actually desired 
by consumers. 

B. Effect of Constitutional Privilege on the Accuracy and Quantity 
of Information Production 

Modifications of the liability rules for defamation are likely to affect both 
the quantity and accuracy of information produced. This section com¬ 
pares the effects of the various fault standards—strict liability, negli¬ 
gence, actual malice, and absolute privilege—and differing measures of 
recoverable damages on the production of information. For the sake of 
simplicity, 1 assume that the legal system operates costlessly and with¬ 
out error, imposing liability in full conformity with the relevant legal 
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standards. The impact of costly litigation on the model is explored in 
section C. 

Constitutional privilege increases the production of information by 
decreasing its cost. Both the requirement that fault be proved and the 
restrictions on recovery of presumed damages reduce the media’s ex¬ 
penditures on legal costs. By lessening the cost of production, constitu¬ 
tional privilege shifts the supply curve to the right. A new equilibrium is 
established, at which more information is sold, and at a lower cost 
relative to that under strict liability. The more expansive the protections 
given to the media, the greater these effects will be. 

The liability rules will also influence the level of accuracy of the 
information produced, although these effects are somewhat more com¬ 
plicated. This section assumes that accuracy is a function of the amount 
of money spent on care. This seems reasonable, since additional accu¬ 
racy can by “purchased” by requiring such things as multiple sources for 
controversial allegations, electronic recording of interviews, additional 
editing stages, and so forth. 

Under a system of strict liability, the media will be held liable for all 
damages caused by the publication of defamatory matter. The media 
would attempt to avoid some, although not all, of these costs. They will 
optimize their expenditures on care to minimize the sum of the net 
amount spent on error-preventive measures and on legal expenses. 

In Figure 10.2, line C represents the amount spent on care. Line C' 
represents the net amount spent on care after deducting the additional 
profits realized by the higher level of quality.L! Line / represents the 
injury caused by the publication of defamatory matter. The sum of lines 
C' and I is represented in line T. 

FIGURE 10.2: The Effect of Care 

X 
Level of Care 
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Under strict liability, the media will set care at X, thereby minimizing 
the total of expenditures on care and on defamation suits. The level of 
care that will be set under a negligence standard depends on how the 
standard is interpreted. Under one common formulation of the standard, 
put forth by Learned Hand, liability is imposed when the cost of increas¬ 
ing the level of care would be exceeded by the savings that the increase 
would bring in terms of reduced accidents.14 It can be shown that the 
level of care required to avoid liability under this standard minimizes the 
sum of the amounts spent on care and the damage caused by the activity. 
Thus, the use of Learned Hand’s negligence formula would induce the 
media to use the same degree of care that the strict liability standard 
would.15 

The same cannot be said for standards that are more protective of the 
media, such as gross negligence, actual malice and absolute privilege. 
Under these standards, the media will be able to avoid the imposition of 
liability while employing less care than that required by negligence or 
strict liability. Within limits, the use of these standards will result in 
lower accuracy than would be used under negligence or strict liability.16 

Alterations of the measure of recoverable damages will also affect the 
financial incentive to use care in the production of news. A requirement 
that the defendant pay the full measure of damage caused by the defa¬ 
mation (but no more) will result in the use of one degree of care. 
Limitations on the measure of recoverable damages will induce the 
media to use a lower degree of care, while allowance of punitive damages 
will result in the use of a greater degree of care. 

It is sometimes suggested that the free interchange of information will 
by itself regulate the accuracy of information—i.e., that truth will even¬ 
tually emerge from the “marketplace of ideas.” This is based on a 
different sort of market analysis from that proposed here. The market- 
place-of-ideas metaphor, which has been eloquently championed by 
Milton1' and Mill,18 can be summarized as follows: Truth is a product 
that is “bought” by persons who accept the validity of another’s state¬ 
ments. The way to ensure quality in the marketplace for ideas is to allow 
competition. Eventually, falsehood will be rejected and truth will be 
accepted in its place. More recently, this idea has received support from 
Richard Posner, who has argued that truth and falsity are only labels 
that we attach to ideas that have been accepted or rejected by consum¬ 
ers of information.19 Under this view, there is no need to protect the 
public from falsehood since they can protect themselves by rejecting 
defective information. 

The marketplace-of-ideas model implies that an unregulated market 
would result in an optimal accuracy level. That model is predicated on a 
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belief that truth will necessarily prevail over falsehood in open debate. 
This assumption, however, has been repeatedly challenged by numerous 
scholars: “Although elegantly stated, in contemporary society, Milton’s 
belief is rather naive. Defamation rejects his empirical precept. At least 
in the short run, falsity may well win out.20 And Professor Alexander 
Meiklejohn, whose writings influenced the New York Times Court, has 
“never been able to share the Miltonian faith that in a fair fight between 
truth and error, truth is sure to win.”21 Even Mill recognized that 
“[hjistory teems with instances of truth put down by error.”22 

The marketplace metaphor is incorrect because the assumption that 
self-interest will induce people to accept true information over false, 
while plausible, is an oversimplification. It ignores the fact that consum¬ 
ers of information do not necessarily know whether information being 
offered to them is true or false. A consumer could rationally decide to 
accept information that was probably false on the ground that the benefit 
of accepting it (assuming it is true) is high and the harm from accepting 
it (assuming it is false) is low. For example, let us assume that a 
consumer has been given information that a certain brand of food is 
unsafe to eat. Even if this information is almost certainly false, the 
rational consumer might avoid that brand because the cost of accepting 
the information as true is fairly low (the difference in satisfaction from 
purchasing that brand and from purchasing the consumer’s second choice) 
whereas the potential benefit, assuming the information were true, is 
quite high. Because of this effect, consumers will tend to act on a wide 
variety of information that is unlikely to be accurate. 

C. Accounting for the Effects of Costly Litigation 

The preceding analysis assumed that the legal system could operate 
perfectly, charging the media for the exact amount of damage they cause 
by publishing defamatory matter. This is a fairly common assumption in 
economic analyses, but in the present case it seriously skews the re¬ 
sults. In reality, the legal system imposes on the media the expense of 
damage awards and the expense of defending themselves in court— 
which they bear win or lose—as well. This is particularly troubling when 
what the defendant has published is essentially accurate. The proper 
choice of a liability rule cannot be made without some understanding of 
how it is likely to affect litigation costs. 

Litigation costs complicate the foregoing analysis in a number of ways. 
First, because plaintiffs must generally bear their own costs even if they 
prevail, many plaintiffs with small claims may find it unprofitable to bring 
suit. This may reduce the level of litigation below what is socially 
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appropriate. 28 This problem cuts both ways. Since defendants must also 
bear their own costs—which can exceed the cost of making a cash 
settlement—plaintiffs whose claims lack merit may be tempted to bring 
“nuisance” suits, which would raise the level of litigation above the 
appropriate level. Moreover, as will be seen, there are a number of 
nonmonetary incentives to bring suit, which may also result in excessive 
litigation. Without the appropriate data, one cannot determine which of 
these effects is likely to prevail. 

It is important to understand the role of litigation costs in libel cases 
because they greatly overshadow damage awards. Approximately 75 to 
80 percent of the total cost of libel suits goes toward legal fees.24 This is 
significantly higher than in other fields of civil litigation, including medical 
malpractice and product liability cases.25 The expense of defending ex¬ 
traordinary libel cases can be staggering.26 Even the costs of defending 
routine actions are significant, particularly in the aggregate.27 

One can argue that the high cost of defense should not, by itself, be 
cause for concern. After all, the media’s unparalleled expenditures have 
bought them an equally unparalleled success rate.28 If the defendants 
prefer to pay more in defense costs and less in damage awards, one can 
argue, that is their business; so long as the overall level of protection is 
adequate, we need not specifically worry about litigation costs. 

There are, however, a number of reasons why we should be con¬ 
cerned about litigation costs. One is that they are a deadweight loss to 
society. Unlike damage awards, which are simply transfers of wealth, 
litigation costs represent the consumption of resources. Although defen¬ 
dants may be indifferent to paying litigation costs or damage awards, 
society clearly is not. If litigation costs could be reduced, more re¬ 
sources would be available to compensate defamation victims without 
imposing a greater burden on the media. 

Another, more significant problem posed by litigation costs is the 
effect they have in discouraging the production of valuable information. 
As will be shown below, a significant percentage of all defamation suits 
brought have no realistic chance of success under prevailing legal stan¬ 
dards. Many of these probably involve stories that, while unflattering, 
are essentially accurate. The media cannot avoid these suits by being 
more careful, since such suits are brought regardless of the accuracy of 
the publication. While having no beneficial effect on accuracy,29 these 
nonmeritorious suits discourage critical but accurate commentary. The 
easiest way for a publisher to avoid libel suits is to refuse to carry 
controversial stories. This is particularly troubling because the persons 
and organizations that have the power and motive to discourage unfavor¬ 
able reporting are very often the ones about which society has the 
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greatest need for information. This type of suit may “chill” the produc¬ 
tion of particularly valuable speech. 

We have little direct evidence of a percentage of defamation suits or 
harassment suits in which the underlining story is essentially accurate 
because libel suits rarely reach the issue of truth.30 There is, however, 
a fair amount of inferential evidence that the percentage is high. One 
reason that this may be the case is that persons who have been subjects 
of negative but accurate commentary can achieve a number of goals by 
bringing defamation suits, even if unsuccessful. The most obvious of 
these is the desire to punish the defendant for publishing an unpopular 
opinion, or to discourage the defendant and others from publishing 
unfavorable material in the future. A defamation suit may also serve to 
retaliate against a defendant who has angered the plaintiff by poor 
treatment either in the story itself, or by the defendant after the plaintiff 
has complained. These suits, commonly referred to as nuisance or 
harassment suits,31 probably constitute a third to a half of all defamation 
suits. Another motive for bringing a suit is the belief that defending one’s 
name in court will by itself produce a positive change in public opinion by 
substantiating the plaintiff’s claim of falsity.32 

It is important to note that a plaintiff will have just as much incentive 
to pursue the above goals regardless of the accuracy of the information. 
Indeed, the plaintiff may even have more reason to bring suit when the 
story is true, since may be more widely believed and thus be more 
damaging. Furthermore, plaintiffs can successfully pursue those goals 
even if they lose their suits. Because the defendants must bear their 
costs even if they win, libel litigation is an effective tool to harass the 
press. And, at least according to many plaintiffs, the act of bringing suit 
can persuade others of the validity of the plaintiff’s cause regardless of 
the outcome of the case. 

In addition, plaintiffs with a continuing interest in discouraging public 
criticisms of them have made very frequent use of the nuisance value of 
the defamation laws. Of course, an individual suit cannot be assumed to 
be nonmeritorious simply because the plaintiff wanted to deter negative 
media coverage, but it is likely that the disproportionate level of litigation 
by these plaintiffs is due at least in part to their litigious tendencies 
rather than to lack of care by the press.33 

Much has been made of the alarming regularity with which plaintiffs in 
defamation actions have been awarded “mega-verdicts”—those in ex¬ 
cess of $1 million.34 This could imply that plaintiffs are bringing suits in 
the hope of receiving a large award. Were this the case, it might mean 
that plaintiffs are bringing weak cases simply in the hope of making 
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money, rather than to harass the defendant. But the profitability of 
defamation suits is largely illusory. Plaintiffs in defamation actions win a 
lower percentage of cases than in any other area of tort law. The great 
majority of the awards that plaintiffs receive at trial are either reduced 
or completely eliminated upon appeal.35 

Not only do plaintiffs lose most of their cases, but the awards that 
have been sustained on appeal have tended to be rather small. In 
Franklin’s study, a total of $683,500 was awarded in 291 cases, including 
37 that went through a trial and appeal. Thus, the average award per full 
trial comes to $18,472. The statistics in the LDRC study are only slightly 
better. They show a total of $829,500 awarded in 35 cases that had gone 
through trial (34 of which had gone through an appeal as well). The 
average award here was $23,700. 

The ILRP Study found that successful litigants obtained an average of 
$80,000 in damage awards and that, after excluding two large awards, 
the average recovery “was only $20,600, a sizable portion of which went 
to fees and costs.”36 Moreover, a portion of these awards is not alloca¬ 
ble to the decision to litigate. Plaintiffs with strong cases would have 
received some money in out of court settlements had they pursued that 
path. Only the excess of the awards received in trial over the amounts 
that the cases could have been settled for is properly attributable to the 
decision to litigate. 

Compounding the low return to libel suits is the high cost of conduct¬ 
ing them. The cost of bringing a simple defamation suit is estimated at 
between ten and fifty thousand dollars.3' The more costly suits (those 
brought by the wealthy and famous) have increasingly been financed by 
plaintiffs on an hourly fee basis rather than on a contingency fee basis.38 
Such suits, which have little chance of success, have proved enormously 
expensive to bring.39 These statistics support the contention that plain¬ 
tiffs are not bringing these suits because it is profitable to do so. The 
plaintiffs in the ILRP Study corroborated this conclusion: “Only about 
one-fifth of the plaintiffs said that they sued to win money damages. . . . 
Most plaintiffs said that their chief objective was restoring reputation or 
punishing the media.”40 

One of the most intriguing (and overlooked) pieces of evidence of the 
extent of excess litigation is the percentage of claims that are litigated 
instead of being settled without trial. The ILRP Study found that only 
fifteen percent of cases brought against the media are settled out of 
court.41 This contrasts markedly with the overall settlement rate for tort 
litigation, which is estimated at 50 percent.42 

This disparity is also present in appellate rates. Various studies show 
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that only a fraction of trial verdicts in other areas of tort litigation are 
appealed.43 In contrast, virtually all defamation cases that reach trial are 
subsequently appealed.44 

The most plausible explanation for this remarkable disparity in litiga¬ 
tion rates seems to be that people are bringing defamation suits in order 
to pursue nonmonetary goals, such as harassing the defendant. To see 
this, it is necessary to understand how the decision to litigate or settle a 
dispute is made. In general, parties will litigate instead of settle if the 
plaintiff’s estimate of his or her expected judgment exceeds the defen¬ 
dant’s estimate by at least the sum of their legal costs.45 Where both 
parties place the same estimate of the expected judgment at trial, the 
dispute will be settled. The low settlement rate of libel disputes can be 
explained as the result of nonmonetary benefits that defamation plaintiffs 
receive by going to trial. These benefits will create a divergence be¬ 
tween the defendant’s estimate of the expected cost of going to trial— 
damage awards—from the plaintiff’s estimate of the expected reward 
from going to trial—damage awards plus nonmonetary benefits. The 
greater the divergence, the less likely is settlement. If we assume that 
the settlement rate for defamation disputes would be the same as that 
for other tort actions were it not for the ability of plaintiffs to receive 
nonmonetary benefits at trial, then it would seem that a high percentage 
of defamation cases are now being brought for reasons other than the 
recovery of damages. Many of these disputes are probably based on 
critical but essentially accurate speech. 

D. The Social Impact of Constitutional Privilege 

As noted, one effect of protecting speakers from defamation liability is 
to increase the production of information by decreasing its cost. We can 
be quite certain that this is beneficial: The market will naturally tend to 
underproduce information, because of the free-rider problem and, to a 
lesser extent, the monopolistic characteristics of many local markets. 
By “subsidizing” the media, constitutional privilege pushes the level of 
information production closer to what would prevail under conditions of 
perfect competition.46 

The second major effect of certain of the protections is to decrease 
the accuracy of the information. Use of the actual malice standard or 
absolute privilege (but not negligence) will reduce the incentive to use 
care below that which would be used under strict liability. Similarly, 
restrictions on recoverable damages will result in lower accuracy. The 
reduction in accuracy that certain liability rules cause is clearly undesira- 
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ble, and constitutes the major disadvantage of using constitutional privi¬ 
lege to subsidize the media. 

One cost of excessive protection of the media is the loss of public faith 
in the credibility of the press. The real public benefit of defamation law 
comes from ensuring that certain standards of care are met. Increasing 
the accuracy of information benefits not just paying consumers (who 
presumably can bargain for whatever standards they wish) but free 
riders as well. Conversely, the major disadvantage of protecting the 
media against defamation suits is the risk of reducing the media’s accu¬ 
racy. This problem has not received the attention it deserves. Admit¬ 
tedly, the historical purpose of defamation law was to compensate the 
victim, not to protect the public from misleading information. But once 
we have decided that defamation law must be tailored to accommodate 
the public need for information, it seems inescapable that we must also 
be concerned with the effect defamation law has on accuracy. All of the 
benefits arising from an increase in the production of information are 
based on the accuracy of the information. Few people seriously believe 
that falsehoods contribute anything worthwhile to public debate.47 On 
the contrary, falsehood is likely to result in the making of poor decisions 
by a misinformed public. By ensuring that reasonable care is used, 
defamation suits serve the public good: 

[A]n action for defamation at least partially ensures that only truth¬ 
ful information is disseminated. Since first amendment goals are 
not furthered by false information, restricting the flow of such in¬ 
formation is permissible and beneficial. If undeterred, falsehood may 
inhibit debate and the democratic goals discussion is designed to 
serve. “Surely, if the 1950’s taught us anything,” wrote Justice 
Stewart, “they taught us that the poisonous atmosphere of the 
easy lie can infect and degrade a whole society.” Liability for de¬ 
famatory falsehoods encourages a publisher to investigate and as¬ 
certain the truth of potentially harmful statements before dissemi¬ 
nating them.48 

This analysis illustrates the fundamental problem with using constitu¬ 
tional privilege to correct failures in the market for information: consti¬ 
tutional privilege may replace the problem of under-production with that 
of suboptimal accuracy. Further expansions of this privilege that have 
been proposed—extension of the actual malice requirement for private 
figure plaintiffs, giving the media absolute privilege, and severe restric¬ 
tions on damages—would exacerbate the problem of reduced accuracy. 
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This is not to say that these proposals would necessarily be counterpro¬ 
ductive. The benefit from the higher level of information that would be 
produced under those proposals might well outweigh the harm caused 
by the decreased level of accuracy. Unfortunately, this tradeoff is diffi¬ 
cult to evaluate. 

n. MODIFICATIONS OF CONSTITUTIONAL PRIVILEGE 

The preceding analysis suggests what defamation law should do. First, 
the law should foster the production of information by decreasing its 
cost. Second, the law should increase, or at least maintain, the media’s 
incentive to be accurate. And third, the law should minimize the re¬ 
sources needed to enforce it. To some degree, these goals are inconsis¬ 
tent. The first and third goals could be achieved at the expense of the 
second by granting speakers absolute privilege, while the second goal 
would be furthered by returning to strict liability. It is hard to determine 
which of these goals should have priority in the absence of empirical 
data. It may well be, for example, that the level of care taken by the 
media is determined almost entirely by their sense of professionalism, 
and that their level of accuracy would not fall appreciably even if all 
defamation suits were barred. In such case, the social gain from in¬ 
creased information production would outweigh the minimal loss from 
decreased accuracy. On the other hand, it is possible that the degree of 
care used by the media is influenced greatly by the liability rules, in 
which case absolute privilege would result in a marked decline in stan¬ 
dards. Theory alone cannot determine which of these is likely to be the 
case, and the data that could tell us do not exist. 

A partial solution to this dilemma is to seek rules that increase the 
flow of information without significantly reducing its accuracy. Use of the 
negligence standard in place of strict liability is one example of such a 
rule, albeit of limited utility. Much more could be gained by rules that 
limited the financial impact of nonmeritorious suits without simulta¬ 
neously restricting meritorious ones. Rules that disproportionately deter 
nonmeritorious claims are more likely to result in a net gain than are 
rules that deter both types of suits equally. Such rules would offer the 
possibility of significant improvements in the system of constitutional 
protections at minimal risk. 

I now examine how well a number of liability rules, including those 
currently in force, advance the above goals. 1 place particular emphasis 
on each rule’s comparative impact on meritorious and nonmeritorious 
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claims. After reviewing a number of possible revisions of the law, I 
conclude that a set of rules based on fee shifting is most likely to increase 
the production of information without decreasing its accuracy. 

Constitutional privilege gets mixed reviews. On the one hand, its 
major elements—the fault requirement and the limitation on damages in 
Gertz cases—do not protect the media from the threats that they face 
in the real world. Nor do they foster accuracy. The problem is that 
these rules were designed on the assumption that damage awards, 
rather than litigation costs, were the primary burden on defendants. 
Given the size of the awards in many libel cases, the concern about 
damages is not surprising.49 Most of these awards are eventually re¬ 
duced or eliminated, however, whereas the defendants must bear their 
litigation costs in any event. While the Supreme Court has acknowledged 
the chilling effect of litigation costs,50 it had, until recently, made no 
effort to address this problem, and had even opposed the efforts of 
lower courts to make summary judgment more available to defendants.51 

On the other hand, constitutional privilege is effective in shielding the 
media from much of the costs they would otherwise incur. The difficulty 
of prevailing under either the negligence or actual malice standards 
prevents most plaintiffs from recovering damages, and no doubt discour¬ 
ages many others from ever bringing action. Accordingly, the present 
rules do a good job in decreasing the cost of information. But to the 
extent that this is achieved by restricting the ability of legitimate claim¬ 
ants to receive compensation, the present rules also decrease the me¬ 
dia’s incentive to be accurate. In addition, the form of protection now 
offered is inefficient in that it requires substantial expenditures on litiga¬ 
tion costs to operate. 

One type of proposal to give the media greater protection involves 
extending the actual malice requirement to private-figure plaintiffs, or 
granting the media absolute privilege in some or all cases. Both propos¬ 
als would encourage the flow of information by reducing or, in the case 
of absolute privilege, eliminating liability for defamation. But both pro¬ 
posals would seriously reduce the incentive of the media to use care. In 
addition, the continued use of unwarranted litigation as a means of 
achieving nonmonetary goals would still be possible under an actual 
malice standard. Those seeking to harass or punish the press would still 
be able to force defendants to pay the not-inconsequential cost of litigat¬ 
ing at least through the summary judgment stage. And though many 
cases are dismissed at this stage under the actual malice standard, many 
others are not. Any harassment suit that puts the defendant to the 
expense of a full trial can be considered a success to the plaintiff regard¬ 
less of outcome. Plaintiffs seeking to validate their claims of falsity would 
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also be able to do so under an actual malice standard. As noted in the 
ILRP study, plaintiffs believe that they can partially vindicate themselves 
simply by bringing suit. Increasing the fault requirement would not 
remove this incentive, since victory on the merits is not essential to 
those plaintiffs. In fact, the requirement that the plaintiff prove fault may 
actually encourage this type of suit. Because most defense verdicts are 
based on lack of fault, rather than truth of the publication, plaintiffs can 
sue without “fear that their claim will ever be compromised by a finding 
that what was said about them was true.”52 The extension of the actual 
malice requirement would thus have much less impact on unwarranted 
litigation than on legitimate suits. Only the use of absolute privilege 
would end the use of unwarranted suits, and at a cost in accuracy that 
may be unacceptable. 

A second type of proposal is to limit recoverable damages. One 
commonly suggested rule is to eliminate punitive damages.53 Other 
proposals go beyond that, and would limit damages to “provable injury 
to reputation,”54 actual pecuniary loss,55 or to actual pecuniary loss plus 
some fixed amount for compensatory damages.56 These proposals are 
aimed at reducing the wide latitude now enjoyed by judges and juries in 
determining damages. Although the Supreme Court has attempted to 
limit discretion by prohibiting awards of presumed damages where there 
had been no showing of actual malice, this effort has not been successful. 
The Court has taken a broad view of the “actual damages” that may be 
awarded in Gertz cases.57 Judges and juries may award damages for 
humiliation and suffering, thus allowing the trier of fact to award damages 
vastly in excess of any possible pecuniary injury suffered by the plaintiff. 
Further, the limits on damages that do exist do not apply where actual 
malice is shown. 

Damage limitations might be useful if they deterred nonmeritorious 
claims more than meritorious ones, but it is not clear that such would be 
the case. Since the recovery of damages is not essential to those 
bringing nonmeritorious suits, restrictions on damages might have no 
significant effect on them. These rules might consequently deter a 
disproportionate number of plaintiffs who are seeking only compensation 
for injury. But other factors must also be considered. For example, it is 
possible that the largest awards—those which would be disproportion¬ 
ately affected by damage limitations—are disproportionately made in 
nonmeritorious cases. There is reason to believe that many excessive 
awards are the result of jurors’ antipathy toward the defendant and not 
merely egregious error by the defendant. Like some plaintiffs, jurors 
may be punishing defendants for taking unpopular positions rather than 
publishing false information. Such antagonism would help explain why 



THE ECONOMICS OF LIBEL LITIGATION 273 

defendants fare so much worse in front of juries than judges.58 Curbing 
jury discretion to award damages could therefore disproportionately 
reduce the impact of harassment suits. 

Another factor to consider is the effect of damage limitations on the 
ability of plaintiffs to bring small but legitimate claims. Most plaintiffs, 
who can rarely prove actual pecuniary loss,59 might find it unprofitable to 
sue even when the evidence of fault and falsity was clear. Damage 
limitations might thus close out a great many plaintiffs with legitimate 
grievances. There are at least two ways of mitigating this risk. One is to 
award attorneys’ fees to a successful plaintiff who has proved actual 
pecuniary loss. Another possibility is to allow plaintiffs to recover both 
their pecuniary loss and some fixed sum. In an interesting proposal by 
Steven Brill, plaintiffs would be entitled to recover for their pecuniary 
loss and an amount based on the advertising rates of the offending 
publication. A simpler alternative is to allow the recovery of pecuniary 
loss plus an amount picked by the trier of fact up to an arbitrary limit— 
$100,000, for example. 

A third approach to protecting the press from unwarranted suits is to 
award attorney’s fees to the prevailing party.60 Fee shifting has a num¬ 
ber of complex effects that are not easy to predict with certainty. 
Fortunately, a large body of good literature on this has appeared in 
recent years.61 While these articles do not all reach the same conclusion, 
most conclude that fee shifting will have the following effects. First, 
assuming the plaintiff is risk neutral, fee shifting will increase the proba¬ 
bility the plaintiff will bring suit if the suit’s likelihood of success is above 
some critical percentage.62 Second, also assuming the plaintiff is risk 
neutral, fee shifting will decrease the probability the plaintiff will bring 
suit if the suit’s likelihood of success is below some critical percentage. 
And third, fee shifting increases the risk involved in bringing suit.63 

The first effect will be desirable whenever the rate of litigation under 
the American system, where each party bears its own costs, is below the 
socially appropriate level. Unfortunately, we cannot determine what this 
level is without knowing the extent to which meritorious libel suits deter 
the publication of falsehood. If they have no deterrent effect, for ex¬ 
ample, then the socially appropriate level of litigation would be zero. In 
other words, it is possible that absolute privilege is the best alternative. 
But if we have decided that a cause of action for defamation is warranted 
on the basis of its beneficial deterrent effect, then it also follows that we 
should encourage the bringing of meritorious claims. This goal would be 
furthered by use of fee shifting. 

The second effect will be desirable whenever the rate of litigation 
under the American system is above the socially appropriate level. We 
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are on much firmer ground in believing that this would be beneficial. By 
hypothesis, nonmeritorious claims do not increase the incentive to use 
care, but instead chill the production of valuable speech. Discouraging 
these suits should result in a unambiguous social gain. 

The third effect, that of increasing the risk associated with bringing 
suit, complicates the above analysis. Assuming that plaintiffs are risk 
averse, additional risk would tend to discourage suits, even for merito¬ 
rious claims. Risk aversion should be strongest when the claim is small 
relative to the likely attorneys’ fees. The effect of risk aversion counters 
the tendency of fee shifting to encourage meritorious claims, and might 
outweigh it.64 The relative lack of enthusiasm that commentators have 
shown for fee shifting stems in part from fear that this risk would 
discourage too many legitimate claimants.65 This concern should not be 
lightly dismissed, since the increase in risk could restrict access to the 
courts by legitimate claimants as effectively as use of protective fault 
standards. 

Increasing the level of risk involved in bringing meritorious claims is a 
serious disadvantage of using fee shifting, one for which there is no 
simple solution. One proposal is to exempt from the payment of fees 
unsuccessful plaintiffs who have suffered special damages.66 The utility 
of this is limited, however, by the low percentage of plaintiffs who can 
prove special damages. Most plaintiffs, particularly those of moderate 
means, would probably find the risk involved in bringing suit to be 
excessive, at least if their claims were not clearly meritorious.67 

What is needed is a method of recovery for those who have been 
legitimately defamed, but whose claims do not justify the risk of paying 
the defendant’s attorneys’ fees. I suggest that the following set of rules 
provides an acceptable compromise between the competing goals of 
freeing the media from nonmeritorious litigation and allowing a means of 
recovery for defamation victims. 

First, plaintiffs proving falsity but not fault on the part of the defendant 
would be entitled to recover their actual pecuniary losses, if any, plus 
reasonable attorneys’ fees. For most plaintiffs, this would operate as a 
means for obtaining declaratory judgment. Plaintiffs who currently sue 
to set the record straight would be given an opportunity to do so. At the 
same time, since every defamation trial would result in a finding of truth 
or falsity, those bringing actions in cases in which the publication was 
accurate would suffer the added penalty of a judicial pronouncement on 
the invalidity of their claims. 

Allowing a plaintiff who proves falsity to recover reasonable attorneys’ 
fees goes far in reducing the risk involved in pursuing small but merito¬ 
rious claims. Where only falsity is at issue, the litigation costs should be 
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much lower than is now typical. In addition, since the plaintiffs should 
know whether the publication were true, they should be able to evaluate 
the risk of having to pay the other side’s attorneys’ fees well in advance 
of any discovery or litigation. Cases in which plaintiffs do not feel confi¬ 
dent that falsity can be proved should not be brought. 

Requiring defendants to pay reasonable attorneys’ fees in these cases 
should not pose an unacceptable threat to the media. Where evidence of 
falsity is clear, defendants could and probably would concede the case at 
an early stage, thus granting the defendant the admission of error, which 
many plaintiffs seem to be seeking, and limiting damages to a negligible 
amount. Of course, many members of the media might simply decide to 
take the laudable step of attempting to satisfy aggrieved victims without 
litigation by a more judicious handling of complaints. 

Second, a plaintiff who proves both falsity and fault amounting to at 
least negligence would be entitled to recover both reasonable attorneys’ 
fees plus actual damages, as currently defined. This proposal would 
eliminate punitive damages and presumed damages, but would not elim¬ 
inate a jury’s discretion to award for humiliation, loss of reputation, etc. 
This would apply to both public and private figures, who would hence¬ 
forth be subject to the same rules. This proposal does not go further in 
the restriction of recoverable damages for two reasons. First, it does 
not appear to be necessary. As noted, few large awards are sustained 
on appeal. Most of the costs of defamation suits go toward the defense, 
a problem addressed by the use of fee shifting. Second, there is the risk 
that restrictions on damage awards would deter legitimate claimants 
more than nonmeritorious ones. However, both of these propositions 
are subject to empirical verification. If it appears that damage awards 
pose an unacceptable threat to the media, then proposals to limit dam¬ 
ages to fixed sums should be explored. 

The requirement that the plaintiff prove negligence is based on the 
analysis in part I. A negligence rule provides the media with greater 
protection than strict liability, yet does not decrease their incentive to 
use care. The proposal requires proof of negligence rather than actual 
malice, in order to eliminate the possibility of reduced accuracy. 

Third, a plaintiff who does not prove defamatory falsehood would be 
liable for the other side’s reasonable attorneys’ fees. This proposal 
should greatly reduce the burden on the media by deterring the bringing 
of claims in cases in which the publication was accurate. Those seeking 
to harass the press would be deterred both by the prospect of having to 
pay the defendant’s attorneys’ fees and by the knowledge that they 
would not be able to inflict punitive litigation costs on the defendant. 
This rule would protect the media from suits involving accurate publica- 
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tions which, according to the evidence in part I, constitute a significant 
proportion of all suits now brought. 

CONCLUSION 

The law of constitutional privilege provides insufficient protection to the 
media, to defamed persons, and to the public. The media continue to be 
threatened by the use of harassment suits, which may constitute more 
than half of the total number of defamation suits brought. Requiring the 
loser to pay the winner’s reasonable attorneys’ fees provides an attrac¬ 
tive alternative to the present system. The loser-pays rule would elimi¬ 
nate the incentive to bring harassment suits, and would protect the 
media from the largest element of expenses associated with defamation 
suits. At the same time, this rule need not pose an insurmountable 
barrier in the path of those with legitimate claims. If this rule were 
coupled with appropriate fault standards and damage rules, the media 
would retain their incentive to be accurate, and defamed individuals 
would still have a chance to be compensated. 
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