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The Future of Telecommunicat ions, The

Future of Telecommunicat ions Regulat ion

by

ELI M. NOAM *

Revisit ing the Telecommunicat ions Act of 1996 ( the � 96 Act � )

several years later , one meets dear old friends. There’s

Interconnect ion , for example . And over there , good old RBOC long

distance service , looking as depressed as ever . And here is good old

State Jurisdict ion . And there , High Cost Areas , with its tax shelter

accountants . Among such t rusty companions , does one dare to speak

of the future as anything but a cont inuat ion of the past ?

Let us instead look ahead , to telecommunicat ions ten years

hence, and to the regulatory environment of 2020. The technology

will not be radically different, just cheaper , smaller , faster , and spread

throughout society . But even these near - term trends , exponent ial at

present , add up to much change . For example , i f one believes in the

growth scenarios of e - commerce companies the way Wall St reet does ,

we will have in 2020 one- half of the populat ion employed as web

masters, and the other half driving UPS delivery t rucks .

The decade of the 1990’s was dom inated by the revolut ion in

processing power , based on the fundamental VLSI technology

advances of the 1980’s . For awhile , t ransm ission could not keep up

with processing , because it was much more expensive to widen the

channels than to add more powerful chips , and therefore bot t lenecks

emerged . But in the next decade , t ransm ission will be the driver

instead of the brake .

And what will be the impact of these t rends ? The most obvious

one is a drop in prices , as t ransm ission becomes a commodity . For

example , MCI WorldCom’s winning bid for the Federal

Government ’s FTS 2001 included projected per - m inute pricing of less

than 1 cent per m inute . Sim ilarly, for internat ional t ransm ission , new

projects will raise capacity to unheard levels . While t rans - At lant ic
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capacity was 5.1 Gbps in �94 and 65 Gbps in �99 , i t wi ll be 865 Gbps in

2003 � almost a quadrupling every two years . As that happens ,

internat ional calls become priced at a flat rate , near zero . On an

architectural level , networks become engineered for data , not voice .

Bandwidth becomes a subst i tute for switches . And with flat pricing ,

monthly phone bills will probably become unnecessary.

But this is as far as the convent ional providers of hype will take

you : to a world with abundant informat ion , in which all of mankind is

linked up and well informed , in which informat ion conquers i llness ,

ignorance , and poverty , and in which democracy thrives . How

wonderful . And how naive . It ’s a bit like techies rhapsodizing a

hundred years ago over the automobile : There will be no smelly

horses anymore ! And everyone will take a leisurely fun drive to work

in the morning ! And the sky will be blue !

The problem is , the Internet is part technology ( packet switched

networks and applicat ions ) and part inkblot test , into which everyone

projects her or his fantasies and nightmares . Some find pornography .

Others find the New Man , free at last , with no hierarchy in the way .

Others look at government and find it obsolete . Take the regulat ion

of telecommunicat ions : In this telecom environment of plenty , is

there any use for telecom regulat ion ? The knee jerk response is , NO.

Thank you , Mr. Regulator , i t ’s been a nice long century together . But

now , we’ve got the Internet !

Part of this is wishful thinking � a preference for a return to the

Garden of Eden before the apple and the Macintosh . The idea being ,

when we return to the state of plenty, regulat ion will disappear . The

not ion of the withering away of the State had been held by Marxists

and utopian socialists . Today it ’s become the worldview of Wall

St reet insiders and Silicon Valley billionaires with imperfect grasps on

history.

Of course , part of the t radit ional regulatory agenda becomes

unnecessary . Price regulat ion . Profi t regulat ion . Quali ty regulat ion .

Protect ionist rules on foreign ownership . Even interconnect ion . But

that does not mean absence of regulat ion , and this is not just because

some bureaucrats cannot let go . Regulat ion exists in response to

interest groups . Whether they are incumbents , ent rants , consumers ,

rural residents, or large users , these interest groups will never go

away . And others will emerge .

If anything , the easy communicat ion of the Internet will make it

easier for interest groups to organize themselves . Just remember

when the issue of Internet access charges came up : the FCC,

Congress , and the White House were inundated by a campaign of

m illions of e - mail messages , and they beat a hasty ret reat . So what is

it that all of these stakeholder groups will want ? At least 10 things :

1. Redist ribut ion . In a democrat ic system , a majority always
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wants something from the m inority . Many people believe that

somehow the efficiency of compet it ion will shrink the subsidy slice of

the pie to zero . But that assumes that the pie does not grow .

2. E - commerce and consumer protect ion . In the past , the Internet

confronted li t t le resistance in the poli t ical sphere . It faced public

fascinat ion� and right fully so . Eyebrows were raised over porn and

privacy , both poli t ically correct targets of complaints . But , this will

inevitably change. As the Internet moves from a nerd preserve to

shopping mall and mass medium , it is unrealist ic to expect that it wi ll

be t reated different ly than the rest of society’s t ransact ions . Which

means that it is unrealist ic to expect that it wi ll be left alone .

Inevitably, there will be problems of fraud , m isrepresentat ion ,

and theft ; therefore , there will be pressures for consumer - protect ive

regulat ion . Many people believe that one cannot regulate the

Internet , even if one wanted to . After all , don’t high school kids run

elect ronic circles around flat - footed government rules ? Sure . But

that only proves that it is diff icult to go after the elect ronic part of a

t ransact ion . But that is not the end of the story . If one cannot reach

the bits , one can go after the physical parts . If one cannot block

mobile elements , one can t ry to reach the stat ic ones . Networks .

People . Inst i tut ions . Assets . Land . Customers . This m ight not be

elegant, but neither is the tax code . There are plenty of ways to do so ,

many of them involving the carriers and service providers , which puts

them into the laps of telecom regulat ion .

3. The problem of t rade wars. Zero- cost global t ransm ission

leads to a realignment of commercial t ransact ions . And here , U.S.

firms will dom inate. They will be at the leading edge technologically ,

with risk capital at their disposal , with the advantage of early ent ry

and a large home market . Once one establishes a successful model

for the U.S. market , and once transm ission price is near zero , there is

no reason to stop at the border .

But this success will lead to backlash . Big losers are always good

in at least one thing : organizing themselves . Inevitably , they will use

the domest ic and internat ional regulatory apparatus to slow things

down . ( One can see it already in the t rans - At lant ic fights over

privacy, in the � nat ional culture � quotas , in the fights over domain

name regist rat ion , and in the fights over elect ronic signatures and

authent icat ion .) But who are we to complain ? Right now , the

Clinton adm inist rat ion is going around the world preaching Internet

free t rade zones .

But imagine how the tune will be different when we face a

serious influx of Mexican tele - doctors . Monaco tele- gambling .

Baham ian tax dodges . Thai chi ld tele - pornography . Nigerian

securit ies deals . There is no way the U.S. would let this happen

without protect ive regulat ion . And here , too , telecom providers and
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ISP’s will be forced to pat rol their systems .

4. Monopoly power . Many people believe that issues of market

power do not apply to the Internet , because it is so wide open that

any dog can start i ts own business . We are told that the bit economy

plays by different econom ic rules than the atom economy , that

si licon - based t ransact ions are different from those based on carbon ,

and sim ilar nonsense .

It is unclear why packet switching would make Adam Smith

obsolete . We might indeed observe that computer communicat ion

and market power have been kissing cousins for a long t ime : AT& T.

IBM . Microsoft . Intel . Each of them deserves a chapter in any

textbook on ant it rust . And why should it stop here? Yahoo ? AOL?
Amazon.com ?

Are they the next chapters ? Presumably, these

companies are t rading at such high levels because of investor

expectat ions of abnormally high profi ts , not because of a compet it ive

return . The econom ic logic is relat ively simple . Development costs

are high , marginal costs are low . So there are large econom ies of

scale . Brands are important. First ent rants have advantages . There

are network externali t ies . The Internet may st i ll have the image of

small is beaut iful , but the reali ty is changing fast .

Now , some might object and point out how easy it is to set up a

web page . True , but that ’s for a narrowband world , and even there

less and less so . In a broadband Internet world , websites will be

mult imedia , with video and with lots of bells and whist les . User

expectat ions will grow . Development costs will zoom , and ent ry

barriers will become much higher , just as they are in movies ,

newspapers , and major software . And when that happens , some

Internet submarkets will become heavily concent rated . Inevitably ,

calls for ant i t rust , breakups , and fully - separated subsidiaries will

emerge .

Other issues that will emerge on the regulatory agenda :

5. Privacy protect ion .

6. Intellectual property right protect ion .

7. Educat ion and t raining .

8. Taxat ion and incent ives to maintain innovat ion .

9. Content standards. Congress keeps t rying. Right now , the.

pressure is for � self -regulat ion � that is supposedly voluntary .

10. Legacy rules . Let us not forget that we do not start from

scratch . In the process of implement ing the �96 Act and its policies

( the two were not always the same) , the FCC and the States have

added in recent years a vast amount of regulat ion , usually in the name

of compet it ion . We regulate to deregulate . And the clari f icat ion and

harmonizat ion of these rules , and their upgrade to new circumstances

will add much more st i ll . We are creat ing a system which , in the old

days , Lenin would have chosen , i f only he had had computers .
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The implicat ion is that to reduce legacy regulat ion one cannot

expect that technology and abundance will do it . One has to go and

change the equilibrium . But one should not be unrealist ic regarding

what can be achieved . A libertarian paradise will not happen ,

because while it is easy to embrace such a model in the abst ract ,

everyone has a li t t le except ion in m ind , a li t t le help that they need .

( See , for example , how the ISP indust ry has started to seek the

regulat ion of the cable TV indust ry . )

One way to change the equilibrium is simply to abolish the FCC.

Which is what , for example , the Heritage Foundat ion proposes . But

that would leave the field to the state commissions� which Heritage

presumably likes even less� it means , pract ically speaking , abolishing

the state commissioners , too , at least for telecommunicat ions . Also,

even if the U.S. does away with its regulat ion , other count ries will not .

So we may end up subst i tut ing regulat ion from Washington and

Sacramento for regulat ion from Brussels . And in any event , this

solut ion may feel good , but it is not likely to solve the problem . The

interest groups in quest ion will f ind some forum that will take up their

case . Remember Judge Greene : was it any bet ter , as a process , to

have an elderly judge with two law clerks slowly and non - expert ly run

the American telecom indust ry st ructure ?

The alternat ive is to focus on substant ive policy, not on

inst i tut ional st ructure . If one wants to deal with legacy regulat ion ,

one should do so� affirmat ively and proact ively . This would mean

that a commission and a legislature would look ahead and set goals

for get t ing out of certain regulat ions with a clear t ime frame. It

means formulat ing an endgame scenario . In five years , we could be

rid of much of the t radit ional baggage .

The problem here is the potent ial for di latory act ion of

incumbents in the meant ime . But that could be dealt with by set t ing a

schedule , with steps and dates along the way , as well as penalt ies

( including a second divest i ture ) and rewards .

This is an ambit ious agenda , but i f one does not set one’s sights

high , one ends up the slow ship in the convoy to the Informat ion Age.

This does not mean the disappearance of state or federal regulat ion in

the communicat ions sector. It means that these inst i tut ions need to

become expert in new areas . Privacy . Consumer protect ion in the

cyber field . Broadband and media . Dealing with new types of

market power . To do so the regulatory bodies need to t ransform

themselves from early twent ieth century ut i li ty - style commissions to

early twenty - first century communicat ions - protect ion agencies . Look

forward. Change the culture . Change the expert m ix . Accelerate the

decision cycle .

What, then , is the conclusion ? Like it or not , regulatory bodies

for communicat ions will cont inue to exist as vessels through which



NOAM4.RTI 1/ 17/ 00 2:50 PM

6 HASTINGS LAW JOURNAL [ Vol . 50

society establishes some cont rol mechanisms on the revolut ionary

elect ronic environment. To expect otherwise feels good , but good

feelings are not what Washington is about .


