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ESSAY

ELECTRIFYING THE FIRST AMENDMENT

Mark 5. Nodel*

INTRODUCTION

Technologies of Freedom' by Ithiel de Sola Pool is a {ascinating
interdisciplinary exposition of the development of the communica-
Hons media and their treatment under the first amendment. Utilizing
his broad political science background, Poo! expertly integrates expla-
nations of technical detatl and economic theory with discussions of
historical accident and legal precedent, as he explains why distinetly
different sets of rights are accorded various forms of expression, de-
pending upon whether communication is made in print, by broadeast,

OT OvEI Wire. g
Professor Pool argues that those who have dealt with post-1850

communications technologies have not treated these electronic media
with the deference the first amendment requires, Despite the com-
mand that “Congress shall make no law . . . abridging the freedom
. . . of the press,” lawmakers have presumed the anthority to regu-
late the electronic press, Compounding this error by holding “a per-
ception of technology that is . . . often inaccurate, and which changes
slowly as technology changes fast,™ lawmakers have produced a mis-
conceived set of broadeast repulations. These permit the revocation ol
broadeasters’ Heenses if government officials find that a “fairness doc-
frine” has not been satisfied. While regulation of broadeasting may be
tolerable, given the existence of a completely unregulated print me-
dia? and common carrier regulations that permit open access to the
mail and telephone network, Pool is gravely concerned aboul the
future. The offensive repulatory regime that presently applies to
broadcasting has already partially been extended to cable, and he
fears that the convergence of the media and prevailing intertia soon
may affect the independence of printers as they become electronic
publishers. It is inevitable that the electronic revolution will trans-

+ Adjunet Assistunl Professor of Law, Benjamin N. Cardoza Schoal of faw; Media Project
Diitcetar of the Daiumble University Heseatch Program on Telccommunieations snd Informa-
tinn Pulicy; B.A_, 1978, Amherst College; 7.0, 1981, Harvard Unlversity,

| 1. Fool, Technologies of Freedom {1983). Frofessor Pacl died on March 1E, 1884,

¢ 118, Const. amend. I

1 1. Pogl, supra note 1, at 7.

+ 1n faet, the Lroadeast/print double standard has been pralsed hy some. See Bollinger,
Fresdom of the Fress and Public Actess: Towsrd a Theary of Partial Regulation of the Mass
Media, 75 Mich. L. Hev. 1 {1976},
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form all media, but he warns us to sufeguard our first amendment
tradition against displacement by misconceived electronic media law.

Pool’s thesis is that the first amendment tolerates only two models
of media regulation.® The first is the traditional print model of no
regulution. He contends that all media presumptively raust be treated
in this manner. Only when economic conditions lead to the formation
of monopolies in the media can regulations be introduced, and, even
then, the only acceptable regulations for this category of firms are
thase that have been applied to the common carriers. Armed with this
interpretation of the first amendment, he proceeds to explore “{tihe
myslery” of “how the clear intent of the Constitulion, so well and
strictly enforced in the domain of print, has been 5o neglected in the
slectronie revolution,™

From his vantage at the Massachuseils Institute of Technology,
Pool is especially frustrated by lawmakers” frequent ignorance of the
technology that they are regulating and the errors that their misunder-
standings have produced, His intent, however, is not to assign blame,
Bather, he secks to clarify the technical and economic complexities of
the communications industry, Concepts such as “scareity” and “mo-
nopoly” are explored in an historical conteat for the purpose of ex-
plaining the development of media regulation, Broadcast regulations
were acceplable in the 1920°s and 193075 “because it seemed impracti-
eal [to apply the first amendment] in the new technological context,™
tnil when old problems reemerge in the guise of new issues, he hopes
that past errors will be correcled—or at least not repeated,

Poul traces the history of communications technology starting
with the invention of the first prinling press in the second century,
continuing through the imtroduction of censorship by the Roman
Catholic Chureh in the 150075, and leading te the development of
mass media. Pool is confident that printing will survive in the future,
hut he observes that “{Uhe nonpriot media are not just passing the
print media, but are for the first time showing signs of displacing
Lthem in part.”®

1. CoNVERGENCLE

Poal’s description of the shifl into the electronic age provides an
exceilent overview of the convergence of technologies. Data exchanges

[. Bood, supya nobe 1, at 240,
Il at 3.

I, ut 108,

Id, at 21,

EOETE
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between computers are a marriage of telegraphy and telephony, while
cellular radic (mobile telephone) is an offspring of telephone and
broadcast technologies. The convergence of print and electronics will
permit future “writings™ to be disserninaled without ever entering the
world on paper. The old trifurcated system of separate legal catego-
ries, with their accompanying regulaiory schemes, is cracking badly.

Regulatory problems sbound, For example, how is the new tele-
text® service to be handied? Primarily alpha-nomeric in composition,
it certainly resembles a print publication, especially sinee it is filled
with stories written by wire service reporters or print editors. Yet,
when broadcast through the airwaves, it iz also a broadcast service
and, when it is sent 1o home terminals over lelephone lines, common
carrier regulation also seems appropriate. Truly, there is no simple
answer. As the old categories of communication merge, it is inevilable
that “the pne-to-one relationship that used to exist between a medium
and its use is eroding. ™

Further, the convergence of the media is being hastened by the
eagerness of media {irms to expand across old technological hounda-
ries and offer multimedia services, Magazine publishers as diverse as
Hearst and Playboy have produced their own cable netwuork program-
ming based on their magazines” contents."” American Telephone and
Telegraph {(AT&T) and International Business Machines, previously
eonsidered to be in different industries, are today in direet competi-
tion.* With industry boundaries becoming ever morc dynamie, the
future becomes ever less clear—questions such as which [irms will
serve what users, when and through which medivm, will all be
answered with time.1?

* Sae Telclext Transinission,, 5% Had, Hep, 2d {F & Fp 1309 (1983) (relusing lo apply the
broadeest Eaitness docteine to the sarvice).

1w 1 Poul, supra note |, at 23,

U For a detaited list of the cable network services, see The Calde TV Prograks Datalook {E.
Kagun ed. 1983); Cablevision, Jun, 20, 1533, ar 34445, 1884 Field Culde to the Electronic
Media, Channels of Communication, Nov.—{lac. 1983 [herednafter elted as Channets],

1 -ach ean provide eustomers with the means for sending, storlng, arganizing, and manip-
ulaling messages in texl or voiee," [ Foof, supea oole 1, 21 27,

13 Prnl obscrves that rescurees eventuelly might be veallocated so that the aver-the-air
spectram is reserved oy [or thase seevives lovelving mobile wehicles ar satcllites, white all
communicativis belween stationury polits ave relepated ta using broadbsnd cables, 3l &t 38,
Diespitc the technical and ecanomic efffelencies that this might provide, such w reallovatlon
wuonld Le very diffienlt politicatly bevause no industey hat hus been granted specinum righes has
ever surrendered them willingly. See, e.g., the recent decision of the Federal Cosrnunkeatlons
Cammission (FOC) o reallovate the underutilized Fnstroctionsl Televislon Fired Serviee {ITFS)
Freguencies to Multipoint Distribution Service (MDS). Insteuctlonal ‘Television Fived Service
{MDS Reallacation), 54 Rad. Reg. 2d {F & F} 107 (1983},
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I1. PrinT

Pocl regards the law of the prist medium as the paradigm upon
which others should be modeled and it is clear why. He is a strong
supporter of Justice Black’s view that “the command of the First
Amendment must be read with the broadest scope.”™* Pool appears to
hope that some day the sbsolutist position of Justices Black and
Douglas will acguire the same status in the law as have the dissents of
Justices Holmes and Brandeis.’s Iiis central gquestion, then, is
“whether the electronic resources for communication can be as free of
pubtic regulation in the future es the platform and printing press have
been in the past.™*

Pool's view of the print media model js, however, a bif too
pristine. He spends too littic time exploring the assumptions underly-
ing the first amendment’s protections, and how changes in those
assumptions may alter the application of the amendment, He believes
that “perhaps the most important ol First Amendment protections for
publishers is that against prior restraint, for this bars censorship.”™"
But if censurship is the evil, should not the same protection also be
offered against private censorship of the kind faced by Jimmy Stewart
in the classic film “Mr. Smith Goes to Washington,” in which the evil
“Taytor muchine” used its control of the media to mislead the public
and turn them against Senator Smitht?

ool does nole that the amendment’s proseription against official
censorship of the press was a reaction to abuses of the British govern-
ment.’* More significant thaun this, however, is a puint he makes in his
next chapter. “The traditional law of a frec press rests on the assump-
tion that paper, ink, and presses are in sufliclent abundanee that, if
government simply keeps hands off, penple will be able to express
thernselves freely. ™ It is doubtflul that the framers of the Constitution
ever considered that economies of scale and scope could create monop-
olistic private censors or that wealthy media conglomerates could
become gatekeepers of information.®®

Elsewhere, however, Pool does recognize the ramifications of this
economic develepment. “In one important respect the original imag-

I+ T, Poul, supra nnde ], ab 74,

13 Gee id, at T4,

MORd, al I,

*Id, al T4

L,

1 Td. et 16

® for an excellent diseassion of the aconomic histary of the print media and §s relevance to
the flysi amendment, see B, Chwen, Feanamics and Freedwem of Expresslon 33 .80 {1%75).
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ery behind the print model has ceased to reflect reality. Publishing is
rarely now the expression of jusl one individual. It is undertaken by
large organizations.”® Under these circumstances, can the amend-
ment continue to be read te require & strict hands-off rule—one that
results in guarantecing media access to only a few?

The answer is no. If the first amendment’s protection of print
publishing against government regulation was based upon the as-
surnption of equal access to the medium, then rules based on long
obsolete economic conditions must he revised. Pool never explicitly
states that the newspaper industry may have crossed the line from a
regulation-free status to one with duties of a common carrier but, in
his final chapter, he does seem to accept that conclusion. There he
recognizes that if monopoly newspapers were as opinionated today as
they were in the past, “public vpinion would have long since acted
against their unregulated monopoly.”® He observes that publishers
have, instead, “had the wisdom to deluse hostility by acting in many
respeets like a common carrier,”® running columnists of diverse view-
points and rarely refusing ads. As he speculates: “One would not
reqquire the Roman Cathelic Pilst to carry ads for birth control or a
trade union magazine to carry ads against the closed shop. But these
cases assumne that diverse mapgazines exist. A dilemma arises when
there is a monnpoly medium ., .7

Many media partisans would condemn the imposition of explicit
common carrier regulations on print publications,® claiming that to

=t | Pacl, sapea oute 1, 00 11 -12; see alsa id. et 4-5 [Tnew anel mustly elegironic meadia hane
profiferated in the forw of grewt oligopolistic networks of common carrlers and hroadeasters™).

oL, ab 235-39.

B T, at 934,

M old, at 246 47.

1 Spp Gore Newspapers Co. v, Shevle, 397 F. Supp. 1253 {5.10 Fla_ 1975} {finding unconsth
tutlonal a requirement thuk nowspapers cherge pabitical candidates the lowest avaitable lacal
advertising rate), alifd, 550 F.2d 1057 (5th Cir, 1977); Opinton of the Justices, 362 Mass. B3I,
o84 NLE.2d 519 (1072} {advisory opinion finding unconstitutionally vagoe a propnsed Massachu-
setts statule that would have required newspepers that poblished political advertisements far 4
condidale in & primary, to offer access st cqual rates to other candidates oroorgandzations
invelved in the ssme primary]); see alse Opindon of (e Justices, 363 Mass. 909, 208 N.E 2t 829
{1973} {advisory opinlon discussing u Bypothetical newspaper access statutcl; Annot, 18
A L.R.3d 1286 (IDGS] (right af & publizher 1o refuse an adverticernent]. But see R, Meustadt, The
Birth of Electzonic Publishing 58 {1982) {appllcation of ecqual time rulos to paid advertising an
aver-the-alr teletext {electronic mewspapers) “would dn ne herm end would heve the benefit of
preventing system apcrators from selling time ta Tavared candidates and excluding others");
Karst, Equality as & Central Frinciple in the Fiest Amendment, 43 1. Chl. L. Hev, 20 {1975).
Proposals before Coagress have included HUAL 18,827, 81st Coog., 2d Sess., 116 Copg, Bec.
54 5HE {1070 fapplying the fairness dactrine to certain monopoly newspapers); H R 18,928,
Blst Cong., 8d Sees , 116 Cong, Beo, 28,582 (1970) {arnending the Newspaper Freservation Act,

1
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di s would be unconstitutional, However, they are reading 1the Su-
preme Court decision in Miami Herald Publishing Co. v. Tornills®®
tco broadly. When the Court held that the right of aceess Lo newspa-
pers provided by Florida’s particular right-of-reply statute violated
the lirst amendment, it probably meant to prohibit all contingent
regulations of media content because thesc regulations foree the pov-
ernment to intrade into editorial decisionmaking, The Court, how-
ever, never discussed structural regulations of print, &

The Court elarified this point in PruneYard Shopping Center v.
Rebins,® where il explained that the Florida stalute had abridped
freedom of the press in two ways, First, the statute had * "exact{ed] a
penalty on the basis of the content of a newspaper,” ™ and, second,
“itihere ulso was a danger in Ternille that the statule would
‘dampe[n] the vigor and limi[t] thc variety of public debate.” ™
Neither of these difficulties would arise if structural regulations, such
as & common carrier right of access to the advertising columns of a
periodical, were imposed. Nor would readers be deprived of the
editorial staf{'s judgments concerning which messages {news or adver-
tisements) were worthy of a reader’s attenlion, and which were not,
since the editors carefully eould distinguish between these messages. ¥
The usefulness of right of access rules as they have been applied to
mail and telephone services seems to “demnonstrate] | how governmen-
tal regulativn of [the print media] can be exercised eonsistenl with
First Amendment gusrantees of a {ree press.”

I1{, CarriERs

Pool's chapter on the {irst amendment and carriers—ihe mails,
telegraphy, and tclephony—is his most colightening, Despite today's

FPub. L. Mo, $}-333, 84 Stet. 466 (1970) (codificd at 15 05020 B§ 1801 1804 {1B82)). by
teouirting juintly spereted publivations o provide batanced snd complete presentation of Luswes
of publie importence): ILR. 154841, #id Cong., 2d Sess., 116 Coog. Hee, 28582 (1470
{reguiring publication of editorlal adverdisements lu a newspaper of gercral citeutation).

o418 05 241 {1974).

¥ Lec generally Priew, Teming Ned Linn: The Firs Ainendment aod Structural Apprasches
to Media Regulatioe, 31 Fed, Corn. L), 215, 222-23 (1079) (discussing the Rexibility of stroe-
tural regulation aed it hanneay with first wnendment considerations).

BE g7 LS. T4 (19RO

® 1d. at B8 frjootiug Toareifle, 418 15, a0 236),

* 44TV S, ul BR fyaoting Toendilo, 418 T.5, af 85Ty, The statote created the Dirst of the three
dangers corveruing aovess tules that Professor Lawrenee Teila warned of, o, "Fhe danger of
deterring those Remz of coveraee which widll irigger duties of alfordug acvess at the roedia’s
expense” L. U'rihe, American Constitutione] Law § 12-22, at 697 (1878,

¥ Nor dn stroctural rogedations reise aoy af Hie dangers that Tribe Bears, L, Tribe, supra
note 80, § 12-22, w0 637,

¥ Twrnitfo, 415 1.5 al 258,
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dependence on cammunications by phone and letter—not to mention
the economic significance of AT&T—such material is rarely, if ever,
discussed by legal scholars. It is an analysis that has been sorely
lacking and should be welcomed heartily by legislators and courts as
they try to grapple with the application of the first amendment to the
new media carriers, particularly cable television operators.

This chapter contains a chart which relates “monopoly status™ to
“the right to regulate content”™ and iHustrates the courts’ refusal to
permit a single entity to have both.® This chart captures Pool’s thesis
clearly and concisely. All media entities must be accorded an unfet-

. tered right to regulate content unless they enjoy a monopoly status, If
they enjoy a monopoly status, however, they may no longer claim a
right to monopolize the regulation of content. This is the simple
dichotomy which Peol's theory illustrates and which forms the basis
for his position that cable/broadband communication must be regu-
lated as a carrier.

In his discnssion of the legal status of telegraphy and telephony,
Pool repeatedly cxpresses astonishment at the lack of reference in
court decisions to the first amendment, blaming it on an initial failure
of Jawmakers to understand the nature of the technology.® This lack
of understunding, he suggests, occurred because people originally
thoughl of the telf'graph as a business machine, rather than as a
medium of expression.™ Primarily becausc of expense, *[nJo one used
telegrams initially for debate and self-expression,”™ und this murky
perception regarding expense has continued to survive, long alter the
press corps began making extensive use of this medium. Pool notes
that the misperception has been so strong that even his heroes, Justices
Black and Douglas, “did not . . . recognize that the issues being dealt
with [in a 1852 radio telegraphy case] related to the precedents of
First Amendment law, This silence, more than the finding itsell, was
extraordinary. ™

Despile his shock over the lack of explicit reference to the first
amendment, Pool does recognize that the common carrier “rules
against discrimination . . . designed tu ensure access to the mcans of
communication”® are the proper rules under the amendment for the
telephone as well as for the mails, The economic characteristies of

# §, Pool, supra onte 1, at 81,
¥ 1. ar 103-05,

T ak Q.

¥ Id.

1 1d. gt 105,

I o, wt 144G,
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such carrier monopolists place them in his second category of media
firms,

What he does not acknowledge is that the Court’s failure to
mention the first amendment in its electronic carrier decisions simply
may reflect an implicit understanding that the amendment does not
protect the owners of the {ransmision technology, except insofar as
they act on behalf of thoss who cerpose and receive messages. If a
distinction between the rights of medium owners and message com-
posers is recognized, then the [irst amendment can be interpreted as
protecting an open system of free communication for senders and
yeceivers of messages.®® The amendment protects the actions of speak-
ers, writers, editors, and their audiences. The government is permit-
ted, if not encouraged, however, to facilitate access to any and all

transmission media, if and when there are economic barricrs that

restriet those who desire to express themselves,

This would help explain the constitutionality of requiring new
carriers to satisfy a “publc convenience, interest, or necessity™! test
before they are licensed—a process which Pool finds distressing.*®
Claiming that this licensing standard would never be acecpted in
print, he asserts that the “Constitution has been turned on its head.™?
The firsl amendment, he believes, creates a presurnption that entry by
new media cannot be blocked, absent strong govermmnent interests,
while the present licensing systern permits ineumbents to use their
political power and legal expertise with the administrative process to
delay or block the entry of new competilors.*! Pool suggests that the
government must show that the technology has natural monopoly
characteristics before any regulations can be imposed. ¥

Yet if it is communication and not lechnology which is protected
by the first amendment, the Federal Communication Commission
(FCC) may not be wrong. The introduction into the market of a new
company or technology does net further the interesis of those who
compose messages unless it provides a more effivient transmission

MW Spe sepra tewd accompeanyiog note 33,

o See Madel, 4 Tnified Theooy of The First Amendment: Divorcing We Mediem fram the
Message, 11 Fardbam Urle. L.J. 1634 [1583].

A Cammainications Act of 1934, ch. B52, & 30T{a), 45 Stat, 1064, 1083 {current verston et 47
U.S.C. § 30T(a) (13TBN: see FCGC v. RCA Communicutions, 346 U.5. 86, 90-81 (1953},

42 Sep I, Pool, saprs oote 1, at BOG

3 Lehowl 3

¥ For a gomt discussive of thosa industry taclics, see G, Brock, The Telesununicadions
Tudwastzy 19513

a5 Lee | Poal, supea note 1, st 136, 240-47.
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medium or expands capacity to meel unsatisified demand. When the
FCC refuses entry to a new common carrier becanse it does neither of
these, it does not muzzle a single speaker or foreclose access t6 & single
idea, It therefore would appear to abridge neither freedom of speech
nor freedom of the press. As for reguiring the review prior to entry,
this can easily be explained by the need of the government to prevent
interference among users of public resources.

Pool's complaint about an entry barrier for new technoelogies also
may be a bit alarmist. He interprets a 1974 decision by the Counrt of
Appeals for the Distriet of Columbia®® as requiring new entrants to do
mare than satisfy the public interest standard: “"Now the court asks if
public convenicnee und necessity ‘dicate’ a new service, or . ., 're-
qguire’ more or better service.”™" 1f these words are read as presuming
the puwer to abridge communications, then they are indeed danger-
ous; yet they are more likely an aberration. Witness the actions of the
samc cireuit, in its two decisions foreing the FCC to grant MCI
Telecommunications Corporation permission 1o enter the ordinary
Jong distance telephone service marked .*

A more interesting issue concerning the regulation of carriers—
one that Pool does not explore in deplh—is the taxation and cross-
subsidy question. Special taxes levied on telephone service clearly
burden commmunication. [ro they not abridge the first amendment?
When applied te newspapers, such taxes have been struck dewn.®
Also, while it may be that on the whole natienwide communication is
enhanced by our present structure of rates for mail and telephone
service, clearly sorme communicators are being burdened with over-
charges 1o allow others to communicate more cheaply.™ Does the first
amendment permit the government to burden one class of communi-
cators with a special tax, even if the revennes produced are used to
enhanee the communications of other classesr®!

€ Hawaiinn Tl Co. v FOC, 488 .24 771 (DGO Cle, $974,

[, Prol, supra note 1, ab 106

B W01 Telconmnunteations Corp. v, GG, 580 F.2d 5K (B2 Cirlb. eort. denied, 433 U5,
BH0 {1475); MO Telecommunications Cucp, v, FUC, S0 ¥.2d 385 (D.C. Cir. 1877), cert,
denind, 434 U5, 1040 (1076}

b Bee Minocupolis Star & Trilbbune n, v, Minmesata Cumon'r of Bevenuwe, 103 5, 1, F3HF
{19R3).

MY g5 ahio Dnterosting by oele 2 paredes bere, For the same polier nsed to justily g subsidy
frine long distance bo lovsl (elephane serviee i wsed Lo sappns uniform postal rates which
overcharge local lefter writers so that ung distance fetters com be subsidized.

51 1n Dnieed States Postal Sorv. v Couneil of Sreenburgh Civie Ao, 453 HL50 114 (T981),
the Court upheld the U8, Postul Serviee manapnle, thus bucdeniang eomuneanieatlon by those
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Presumably, Pool would answer no, for the only way that cross-
subsidies can be preserved is by refusing entry to firms who seek to
“¢ream skim”® by serving only the uvercharged profitabie customers.
The firm providing the cross-subsidy must be given an exclusive mo-
nopoly.s Pool thus opposes the regulation of small private cable sys-
tems that do not cross public rights of way™ even though these satellite
master antenns television (SMATV) systerns facilitate “cream skirn-
ming” and undermine the subsidy for universal service.™ While the
goal of universal service may well be in the public interest,® this does
not necessitate that it be financed through the nse of cross-subsidies.
The Conslitution may reguire instead that general revenues be used to
provide subsidies.

IV. Beoapcastineg

Pood provides a clear and concise picture of the situation at the
time of the origin of hroadeasting law—a view carly deeiston makers
apparently lacked. Throughoul his chapter on broadeasting, Pool
emphasizes that “it was policy, not physics, that led to the scarcity of
frequencics,”™ and it was policy which distorted both supply and
demand. As to supply, in the 19207, “politieal decision makers were
neither aware of what existed in laboratories nor willing to consider
using expensive technology for multiplying channels.”® The small
number of channels that were available cheaply were considered to

desiring to deliver messages without paying postage. Uhis subsidy fwue fs raised in the context of
tates For cuble televisivn public access channel: in Lee, Cable Frunchistos aod the Fiest Amend-
ment, 36 Vand. L. Bev, BGF, A08-13 (1983, and . Sheplro, P. Kotland & . Merourdo,
Cublepeech {1983). Buth argue that the forced eable solsldies viclate the Firs amendment
rights of eahle ojerators,

22 Gep I Pool, supra nore 1, o 82,

&2 Although the Supreme Colrt npheld the postal mwenopaky @ 1851, Unibed States v,
Brombey, 53 U8, (12 TMow) 88 (1851); see 1. Pool, supra mote 1, ab 82-A3, many stubes have
harred the awatd of cxclusive cable caontructs, see, e.g., CHde. Const, art, 18, § 71 Huwall Rev.
Stak. § 440H5-5 (F9TE): La, HKev. Stat. Ao, § WA8A] (West 1983 Mass, Cen, Laws Ann, ch.
16BA, § O [West 1976); Mino. Stet. Aan. § 29808 (Wesd 19810 Miss, Code Ana. § 2].27)
(1972); N.¥. Exew. Law § 815 (MeKinkey FORZ); NI Cead, Code § 41-65-0Y (1085); Whya. Skak.
B 15-1-10% (1880). A Califurnis court has hold that the slate consitution precludes sech emonopo-
Ties in the Feld of enmmuoneietions, T Cebluvision v. Paon Corp_, 6 Media L. Rep. [(BNA) 2576
{Cab. Super, 01, 1E1).

™ See Pool, Letters bo the Fditor, NY. Times, March 10, 1983, ol AZS, cal. 3.

# The PO recontly presmpred nonfederal regulation of SMATY. i re Kanh Sarellite
Corngrtmicetions, Ine,, ¥,0.0 Mo, SR 2347, dip op. {Nov, 8, §883), appeal dnclketed sub
aomm, New York Comm's on Cable TV v, FOO, No. 83-2E) {T3.C. Cir. Now. 8, TOET).

o San 4Y ULS.CL & B51 L0TH).

87 1. Powl, supra tote ], &t 141,

i §d, al 114,
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set the technical limit. Tt is as if one decided to buy u low-priced radio
and then complained that the radios available at that price were
unagble to pick up all the distant signals clearly. One’s budgetary
constraint often determines a technical limitation, but this technical
limitation is really only 2n economic one, for it can be removed by
spending more for better equipment.

In addition to establishing regulations based on that low-priced
technology, Congress also discouraged fulure technical developments
in broadcasting by arbitrarily fixing the number of livenses available
and setting & zero Heense fee, There was, therefore, little incentive for
broadcasters to develop betler technologics in uvrder to permit a
preater number of channels. In fact, when technologieal develop-
ments permitted ten percent more channels Lo be {it into the AM radio
spectrum, hroadeasters were able to block the development.

Not only was the supply of breadeast channels constrained by
Congress, but demand was artificially, though probably accidentally,
inflated, “[M]issing in 1927 was any realizalion that radio spectrum
was a priceable resource like any other, that its scarcily was a function

.. of its low price . , . . " Pool canuot see how Lhis congressionally
created scarcity can be used to justify the regulation of broadeasting.®
Unfortunately, there is little reason to believe thal his clear denuncia-
tion of the scarcity concept will alter the behavior of the courts, They
continue to favor preeedent over the cancrete technical and economic
facts provided by a long list of experts.®

® Lee fnre 8 kilz Channe Specing for Ad Broadesstiug, 858 F.C.C 2 200 {1981].

w ). Ponl, sopre mete 1, at 1420 OF course, there was and s a shortage of froe speetrom.
Presumabky, there would be w similar shorlaye of paper i the poveranenl gave swsy the paper
produced from forests co government land 1o anyone who desived L peint messags,

M See id. st 142-44,

¥ Tho long list of experts who have pointed out that scarcity is a myth fncludes former
Assistant Abtorney General for Antltrast Willlam Bawter, whe stated,  *There is no spectram
soarcity. That's u mytl,” 7 Television Digest with Consumer Electronies, e, §, 1982, at ¢
{quating Bexber's respoise to 4 guestlon on derepulation of the telecommenications indusiry),
and the Mativnal Teleromomunleations & inbormation Administration {NTIAY, ses MTTA, Print
und Eleotronic Media: The Case for Firs Amendment Parity 400-41, reprinted by Senate Comm.
on Commerce, Soleace and Transportation, 98th Cong., kst Sess. (Cooom, Print 18533, See also
Buzelon, FOD Repalatlon of the Teleoommnnication Press, 1973 Pake L), 213, 223-26 (rearcity
B the result of a Umited number of frequencies, but with the advent of cable television, this
Himitation 1x no longer stgnificant}; Ballinger, supra nobe 4, at 8-12 (the scarcity rabongle does
not explain trealing the newspaper industry diffcrectly fram the broadeast industry when the
newspaper industry hes similar natural moenopolistic tendeneics resaltiog frum ceanamic re-
straints on the number af companics thet can enter & merket]s M. Muoeller, Property Rights in
Badin Communication: The Koy to Reform of Telecommuniestions Bepulation 6-12 (CATO
Institute, Wash_, D.C., June 3, E3BE} {searclry {5 Whe resull of the govermment mistekealy
treating the spoctrum es = oaturat resource rather thao as a medhon for commnnication,
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Pool admits that the chaos in broadcasting in the 1920°s necessi-
tated congressional intervention. Some form of ownership had to be
established to permit efficient use of the spectrum resource. Yet, he
finds the currenl public interesi standard is not nearly the least intru-
sive solution, He catalogs some early examples of censorship and the
chill created by such governmental licensing, explaining how two less
drastic means were, and still are, available for managing the spec-
trumm.

First, Pool discusses the broadcast commeon carrier system that
was actually proposed by AT&T in the 1920°5.% The system would .
have allowed different broadcasters to lease time periods on available -
channels. It was initially rejected by the markelplace® and then by
congressional opinion,® but Pool sees its failure more as a commen-
tary upon the fear of an AT&T broadcast monopaly than a disagree-
ment in theory. In fact, Pool observes that in Franece and Holland the
control of transmission is divorced from control over programming.®
A similar common carvier structure is in use in the Upited States for
nrulti-point distribution service (MDS).™

Secand, Pool explains the concept of a free market in spectrum.
Apparently, the option was never considered by the Congress that
wrate the Communications Act of 1834,% bul today it is gaining
increasing support. In addition to endorsement in the legal and tech-
nical articles by scholarly commentators,™ the option has been en-
dorsed by the present chairman of the FCC, Mark Fowler.™ Yet, the

Mewvertheless, courts contione b hold that there is seareity in the media. See, eg, FOO v
Mutiunal Citizens Crmmm. For Broadeasting, 436 1150 775, 799 (1978) (71n fight of this physical
scareity, Covernment allocation and regulation of brosdvast frequencies are essential, as we
have often recognized.”}. But see Loveday v. FOO, 707 F.28d 1443, 1455-50 (.0 Cir. 19830,

¥ 1, Fool, saprs nate 1, a1 156,

M See id.

we fige BT Cong. Ree, H5484 (1026) (statcment uf Bep, Davis); 1, Paol, supra nebe 1, et 136,

w1, Paok, suprs uole 1, of 137-3R.

0 Sen 47 CUF LK. § 219 {1982)_ In Bacy, L0 applications have besp {iled lor mulbichuanece
MDS, See Comes the Deluge in ML, Broadeasting, Sept. 12, 1983, ar 23, 23, One direct
Browdeast sateblite applicant also has snoouneel that & plans 1o vologtarily act e @ commnn
cirrier. M re CBS (DBS Syslems), 82 F.O.C, 2d G4, 71 4i988) Such & cvrumnon eiprier stnwtore
actually cxisted in broadeasting. Sec Crwen, Sirictiral Approaches to the Probiem of Television
Metwork Econanic Dominznee, 1979 Duke 1], §91, 223-26,

e Ch, 658, df Stat. HOB4 {current version in scallered seetinns af 47 VL5000

% Fur snne of 1he most recenl proposals, sce Barron, There's No Such Thing as a Free
Airwaver A Propnsal to Instibute a Market Allocstivo Schene for Electromagnetic Fregquencles, Y
1. Leg. 205 (19821: M. Muellar, suprs nute §2; . Webhink, Commuaicutlons Afrwaves: The
Private Sector Option (The Weritage Foundallon Mew Federalism Tesk Force Report No. 224,
193]

W See Frwler & Brenner, A Macketplace Approach i Brosdeast Regulation, 63 Fes. 1. Hev.
207, 244-56 (1952).
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broadeasters would prefer not to pay for the spectrum, and their
lobby is probably strong enough to block such a plan.™

As for the fear that a spectrum auction would accrue to the
henefit of the wealthy, Pool denies this and holds to the contrary.™
Markets would not favor the rich any more than do markets in food,
clothing and paper.™

YV, CanLe

Before discussing cable television, Pool presents a lucid technical
explanation of how presenl technology permits the number of televi-
sion channels to be multiplied even without cable. He then reviews
past and present cable regulation and the issue of jurisdiction to
illustrate once again that,

[plast confusions and errors cannot easily be overturned or disre-
garded. . . . [Cliven how strongly ensconced in precedenl arc the
notions of broadcasting as regulatable hecause of the physical
shartage of spectrum and of eable as an extension of television, the
courts have continued asserting the legitimacy of cable regulation
in general, despite the First Amendment.™

The basis of the FCC's justification for regulating cable was the
perceived economic harm that cable could cause 1o broadcasters,™ an
economic basis that courts had accepted in the broadcast medium.™
Lawrnakers seemed to have noble intentions—to protect the availabil-
ity of television for the maximum number of viewers—but a policy
decision cannot override a eonstifutional mandate. As Pool points out,
never before has the desire to protect some groups with vested interests

M Opuse, The Federal Communivations Cemmission, 2], L, 4% Econ, 3, 24 {1930}
™ 1, Pool, supwa note 1, at T42-43,
"1 As Hopabd Coase has noted:
{#|esources do not go, lb the American counetede syslem, fo those with the must
money but to those who are willing ta pay the most foy them. The result s that, in
the struggle for partieular resonrces, men who eare $5,000 per annuwm wre every day
outhidding those sarn #5000 per annwm,
Couse, sapra note 71, at 19; see Parkman, The FOC's Allocation of Television Livenses: Bepnla-
tion with Inadeguate Information, 46 All. L. Rev, 22, 32-3{ (1081} Holfnzon, The Fedearal
Cotnmmications Commumission: An Cssey on Begdatory Watchdogs, 64 Va, L, Rev, 169, 240-43
(1978},
™ 1. Pool, supra nwete 1, al 165
™ [Jpen actuat sxaenination, however, the FOC found that it avercstimated the harm done
1o broadeasters by eable. Sew 1o re Cuble Television Svndicsted Peogran Exclusivity Rulas, 71
F.C.0. 20 663, BT1-T5 (108007 Ju re Ingpairy Inte the Economic Helalionship Between Television
Hroadeasting und Cable Television, 71 F.C.C.2d 832, T14 11070}
" Gpp Carroll Broadeasiing Tin. v, FCC, 258 F.2d 440 (0,0, Cir. 1958}
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justified first amendment sbridgements, “The rise of magazines hurt
book publishing. The rise of television hurt movies, But no one sug-
gested that those situations required Congress to make exceptions to
the First Amendment.™”

While Pool makes no secret of his preference for the print model,
he is an ardent advocate of common carrier treatment of cable televi-
sion. He believes that the medium exhibits the economic characteris-
tics of a natural monopoly.”™ Although he agrees that a common
carrier regime would have been impractical in cable’s early years,™ he
predicts that “{ajt the maturity of cable, it cannot in a free society be
other than a carrier.,”® Common carrier status is compelled, he be-
lieves, beeause of the conflict between the economic interests of an
unregulated monopolist system operator and the goal of pluralism.®
Accordingly, Pool predicls a rough transitional decade or two as the
cable industry fights this eutcome. He is not very sympathetic to the
industry’s position that it has no monopoly characteristics because of
the proliferation of so many new media. He analogizes this argument
to that of a railroad owner in the nincteenth century denying its status
as a monopolist because it faced competition from the herse and
huggy.® Despite Pool’s opposition to cable operators on this point, he
adamuntly defends their right against a “strict separation” reguire-
ment. That rule would deny the operaters their first amendment right

™ L. Poot, supra nole 1, at 163 {fouinute oenbtbed}.

M B4, gt 170-Td: see afse Touche, Hoss & Co., Finanedad and Economic Anabysis of the Cable
Television Permit Folloy of the City and Connty of Dunver (Jan. 20, 1984} (due to economles of
scale cuet advantapes, compunles other than Ehe first to enter the cabie moicket will be al &
disadvamage with the rouft that competition will be severely limited), For studies fnding
signifteant econamies of scale in cable services, se B, Noam, Ecunotnies of Sieale in Cable
Televislon: A Multi-Froduct Analysis {Columbia Unfv. Graduate School of Business, Get, 1963
B. Owen & F. Cresubabgh, Cempetitive Polley Considerations in Cable Felevision Franchising
{Econamists, Ine,, Wash., [0LC., Oct. 1852)

W 1, Pook, supra note 1, at 168 .7tk Although Tool and the ather experts he mentons belleved
thad conlimom eateice stadus- regufating program producers as common cacrlers - woukd have
Leen umeeanamical, it L5 interesting to abserve thit mast of the cable fudustry’s maltiple system
operatars (M50 woluntarily chose bo loregi vertieal intogeation and operate merely as carriers.
See Chenncks, supra note 11, at 26 of id, a 18, 22-23, 34 see alin Majority Stafl of the
Subcamm. on Telscrmmunications, Consurmer Yrotective, wied Finanee ol the NTouse Comm. o
LCrorgy abd Commerce, 87th Cong,, 18t %ess., Teloeommunications in Transitiure: The Steius of
Cumnpetition in the Toleconmmnications Tndwestry 290 302 (Camm. Drint 1381} {tanking and
breakdnwn of the tup cable operators s of 1980 and a discussion of the characteristics of the
5]

# 3. Fool, supra note 1, ak 175

A1 A4 larpe number af channels would promote pluralisen, hut wauld alse ereourege price
cumpetitlon among the networks and thereby prssibly decrease total vabde revendes,

22 [, Poal, supre mote 1, st F7% see Browne, Borte & Coddisgton, The Lipact of Competi-
tlve Distribmtion Teehnologies on Cabte Tebevision xii (Mar. 1852) {71t is our judgment that cable
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of free speech on thelr own channels.® He objects to AT&T's exclusion

from electronic publishing® on similar grounds.

Pool expects that the development of an integrated service digital
network (ISDN) eventually will allow ihe telephone company to com-
pete with the cable operator and thus ensure open access to all,
whatever the service—computer data, elecironic mail, videotex, in-
formation bases, education or security—but he feels that there is no
need to delay open access until then. A common carrier structure js
the best way to insurc the optimal development of cable’s uses today,
baoth for narrowcasting by local groups and for pay television opportuo-

nities. *

V1. ErecTRoNIC PUBLISHING

in his penultimate chapter, which eyamines electronie publish-
ing, Pool ohserves that the concept of “publishing” will undergo dras-
iic modifications in the near future. As the costs of electronic input,
storage, output and delivery continue to decline, paper may be used
only for lemporary display of eutput. Instead of selling hard eopies of
a final version of a publication, vne might sell access to the current
draft. Much writing will be sent by electronic communication rather
than transported by motor vehicle, The FCC recently deregulated the
enhanced services provided by the value-added networks that connect
consumers lo data bhanks.”” But even though this is & movement
towards the result favored by Pool, he is not pleased.™ He believes
that the FCC does not even have the righl to make such a decision:

televisivn wilk rermain the deminani technology for distributing video programming cven if
multichanned 5TV, M8 and DRS develap ss planned. ™) Peweee, Cuble and the Competition:
The Fuature bsn't What It Used To Be, View, Sept, 1982, at 55 ["[{live leadlog ¥Wall Stree
analysts agree that cable witl comeain the dominant focee 1o aon-[teaditfonal} broadesst enter-

1ainment™).
BT Pood, supre nuoie 1, ab 186,

B TTodled Sdates v, Aamestoan Tel. & Fel. o, 352 F. Sopp. 131, 186 (B.D.C. 1982y, affd

sub noim, Marsland v, United Staces, 103 S, G 1240 (F983).

* 1, Pool, suprs note 1, at 80705,

Hh Phe commean carrier stractuee he supports, though, seoeuded nelther include rate repalatlon
: noy preciude operabar invobvement in progeanoming, 1 would permit the apensdor toosed a J-part
tarifl: “One vniform charge woukd Te levied For the raswe chamne] regaedless of what was carried,
another chuarge Fur the ase of the bitlling computer, apd a third ehatge @n the farm of & royalky an
ali revenuaes gained From advertiser or vieswes pavmenis foroa progrem.” Id. at 86 This
structure restables (the COMOAR prapnssl of this commentetor, See Wadel, COMCAR: A
durketplace Cahle I'elevision Franehise Stroetuee, 20 Harv, ] oo Legis, 541 {1983),
Wy ee Amendment of Seckion 64702 of the Conenislons Rukes and Hapolations (Seeond
Computer Inmuairy), 78 F.COC 2d 953 {1980) fewdifivd at 47 O F. R, § 64, TOZ [1HE2)),

# 1. Pool, supra nute 1, ol 220,
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The founding fathers already made that decision and embodied it in
our Constitution long ago.®

One constitutional provision thal will require reexamination,
however, is the copyright provision. Just as photocopying and home
taping have played havoc with the copyright laws,™ so will electronic
publishing. Copyright laws can only be enforced effectively when
therc mre a limited number of hottleneck facllities for dispensing
copies. Printing presses served that purpose initially, and book stores
or large copy centers have permitted reasonably effective enforce-
ment,* but a2 new bottleneck must be found for glectronic publishers.
Previvusly the sale of material could be administered by the sale of
copies, but with a terminal one may provide access to material with-
out storing a copy. Pool suggests that access services may provide the
practical bottleneck and that copyrights may evolve into “service-
marks."” '

Poo) concludes by pointing out trends and placing them in histor-
ical contexl so that recurring issues need not be considered anew each
time they are clothed in a different technical garb. For example, the
present concern that anti-competitive tactics may be used by a verti-
cally integrated AT&T against competing electronic publishers or by &
vertically integrated cablie operator against competing program sup-
pliers is actually the same issue that the telegraph industry faced in the
mid-1800's, Al that time, news reporters in both the United States and
Eurcpe battled the telegraph companies over the issue of who would
supply and control the news carried over telegraph wires.?

After offering a final review of the important economic concepts
of marketplace allocation and monopoly, and their relevance to future
technologies, Pool presents a set of principles as guidelines by which
future palicymakers can reconeile {irst amendment values with the
developing electronic communications industry, One can only hope
that his words will be available via all media so that whether by
textbook, from computer terminal, or by word of mouth, all law-
makers will be able to digest the words of this excellent communica-
tor.

o Pand iy similarty teoubled by the duecision to deregidate receive-only satedllte varlh stations,
Id. wt 222-23,

# 17 U500 §E 1BI-S10 {1682 ser Universal City Studios, Ine, v, Sony Corp, of Am,, 480
F. Supp, 420 (C. D, Gal. 1970, affd in part, rev'd in part, 859 B8d 63 (9th Cir, 1580, rev'd,
SR IS LW, 4000 (25 Jan. JT, 1984,

¥ Spe Addivon-Wesley Pablishing Co, v, New Yok Univeesity, Moo 82 Civ. B333 (5.1,
Fited Toce, 14, 1665 fthis was 4 copyright infringement setion broughd by o publishing company
and was seldlecf Do JUES).

¥ 1, Ponl, supr: note 1, ak 9244,



