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1
INTRODUCTION

During the last few years, an increasingly shriff Htsmy of “dere-
gulation” has been beard in both Europe and the United States.
Unfortuaately, however, the phrase Ioses something in trapslation
from ong legal system to aoother, In the European context, deregulation
generally means begakittg up a povernmental monopoly; it contemplates
entry from the privale sector, not abdicetion of public contral. In the
United States, however, deregnlaiion has come to meun terminaling
all governtacnt eontrol (excepi whore natural monopolies exist), and
allowing 1he private economic “marketplace” to povern. The results of
marketplace contrel — whether death, famine or shoddy children’s tele-
vision programming — are irrelevant in the preat Adam Smithian scheme

of things.

The Federal Commurnications Commission {FCC) has bern one of
the most active U5, administrative apencies in embracing deregulatory
goals. s basic assumption is that cffective competition makes regulation
of telecommunicalions unnecessary.  Instead, it believes compelition
among rational profit-maximizing entrepreneurs will produce consumer

satisfaction. This conchusion in turn Jeads to the regulatory imperative
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NEW Y100 TECUINOLOGIES 14 THE 11.5.

of creating — or at least encouraging — mMaximun feasibje compelition
within the various tclecommunications industries, The role of govern-
mental iotervention thus is seen to be creating a "level playing field™

oo which firms can compete.

Whether regulation can produce these markel conditions is far from
clear. As Representative Tim Wirth, Chairman of the House Snb-
commitlee on Telecommunications, once guipped, “there’s no soch
thing as a level playing field or airline food” (1). Part of the problem,
of course, is that the LS government traditionglty has had two

distinct — and basically inconsistent — ways of promoting competition.

The first approach is simply to impose jdentical restrictions upon
all potential players. This rationale i eminently fair, if all potential
players huve reasonably comparabie abilitics. If they do pot, however,
this approach rung into hoth political and moral problems.  After all,
the pubdic and its representatives gef a bit upset at the stght of a 240
pound professional footbalt player tackling a 140 pound high school
athlete. 11 thus is iempting to adjust apy game's rules so that cveryane

can play.

Precisely because of this very human teadency, @ secongd and time-
honored method of creating a level playing field s to rein in the most

effective players. Common cxemples arc handicaps far golfers, weights

13 Remacke of Representative Timothy E. Wirth, m Wew Yurk City,
January 10, 1983
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for jockeys, and separation of professional from amateur athletes.
Indeed, much of the New Deal's sometimes murky philosophy derived
from this principle.  This appreach naturally is heresy to any ideolo-
preally pure deregulator in the UL, since it injects government into the
marketplace. Nevertheless, it routinely creeps into administrative deci-
stonmaking, because of demands for cquity. Classic examples in U.S.
telecommunications policy include the now declasse anti-siphoning rules
(which prevenied cable or subscription television from competing with
broadcast television to buy motion pictures or sporting events) (2) and
the still operational multipoint distribution service (MDS)} rules (which
probibit an MDS operator from controlling more than half of its

programming} (3).

The current FCC purports to have used only (he first approach
in bulldozing & level playing field for the new video technologies. In
most respecls, this probably has been the case, Mevertheless, it may be
useful to test the Commission’s and the Congress’ premises, by analyzing

the consistency of their current regutatory and legislative schomes,

This piece thus bepins by reviewing the FCC’s policies as to the
new videa technologies in several different areas: ease of entry; cwhership

restrictions;  jurisdictional bases, degrec of federal precmphion;  and

(2} Eg, Home Box Office, Inc. v. 100, 567 F2d 9 (D£. Gir.), cert, dented
434 VS, 820 (1077)
(37 47 C.F.R. § 21,900 (1954,
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content regulation. These areas merit consideration because they impact
heavily wpon each medivm's ability t0 compete effectively. ‘This classi-
fication scheme is sugpestive rather than scientific, however, since no
data are available as to the cosl of different regulatory burdens for these
media. Indeed, some of these media do not even exist, and the
Cummi.ssiun"s sholition of most reporting reguirements will make it

difficuit to create accurate daia bases in the future.

This article also considers differences among the media in predection
of intelicetual property rights, through the eopyright and “unti-sipnal-
piracy” statutes. {In this respect, the anti-piracy laws are duplivutive
of and perhaps redundant to the copyright stalutes. As noled io
Section I1I, however, the anti-piracy laws often provide more severe
rerpedies than the Copyright Act). Bocanse of these laws’ disparate
slatutory bases, they affect the mew media in haphazard ways, This
review. considers only conventional broadcasi television, cable television,
muiti-channel MDS (MMDS}, subscription (clevision (5TV), low power

television (LPTV)}, and direct broadcast satellites {DBS}).

By way of brief description, MMDS$ uses high-~frequency microwave
signals to provide g dozen or more chanoels of programming 10 sob-
scribers — henee its nickname of “wireless cable”. Bath STV and LPTV

Operate on conventional broadeast frequencies, usually in the UMF band:
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STV stations scramble iheir signals to offer “pay” programming, while
LPFTV stations broadcast either pay or advertiser-supported programming.
DBS apparently will use high-powered transmitters on geosynchroncus

satelliles to provide a mix of pay and advertiser-supported service,

The focus on these media obviously excludes several other electironic
distribution systems.  Videocassette recorders {V(Rs) wnd videodise
(VDP) players offer programming similar or cved identical o that
available from the other new video media — partoulariy in lerms of
pay programming. The FCU cannot — and the Congress has chosen
nol to — regulate VCRs or VIOPs excepl to prevent glectrical inter-
ference wilh broadcast stations; and these media diy not recelve any
special fegal treatment, except for the courls’ Wmited immunization of
VCRs from the copyright Inws. There thus is fittle basis for comparing
them to the other media.  Nevertheless, it Js increasingly apparent —
particulariy in nations with high VCER ﬁanetraﬁn)n, such as England — that

VCRs campete for audiences with both new and conventional media.

Similarly, this analysis does not coasider distobution of 1ext or
praphics — such as videotex and electronic games — rather than tradi-
tional video bmapes. Although no data ssem 1o exist, these services
also probably druw some viewers away from traditionat video pro-
pramroing.  After all, if a viewer plays a videogame or accesses 2 data
base, he or she presumably is Jost to conventional video programming.

Moreover, all of the new video media can offer data or graphics
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services, and most probably will do so in the near future, thus compli-
. cating any comparson, Nevertheless, at feast the present experience
indicates that these services will not compete substantiaily with any of
the new vider media. After all, at the extremes all forms of commu-
oication — m¢luding print or audio media —have some competitive

impact on each other.

Finally, some delivery systerms simply are too new to evaluale.
Fur example, the Operational Fixed Service (OFS) might evelve inte
either & private or @ mass medivm, and its development might affect
ita copyright status, the FUC seems quite unclear about the ways in
which OF5 will develop (4).

With these considerations in mind, it may be useful w avalyze
the FOCC's tegulalory approaches 1o — and the Congress’ legislative
treatenent of the intellectual property rights of — the new video media.
On many points, the most relevant observations focus not oo what the
FOC and the Congress have stated, bur rather om what they have

fatted 1o say.

1l

THE FCC'S REGULATORY POLICIES

Although perhaps desirable from o logical point of wiew, completely
uniform regulation often is either politically or pragmatically infeasible.
Alter all, most potential competitors are not comparable in terms of

market performance. A realistic regulatory goal in many cases is to
(%) First Reporl aid Order, 86 FCC 2d 209, 308 (19811,
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gqualize the effccts of regulation on competitors. It thus is less than
surprsing that the FCC's deregulutory treatment of the new video

techniolopies shows inconsistencies.

A. — FROCEDURAL INHIBITIONS ON ENTRY

Since most of the new video technologies are infant industrics, there
are few absolute barriers to entry. In all of the over-the-air services
considercd here, B sobstantial amouty of spectrum is available lor
imitial FCC lLicensing, cven if there is not enocugh for every poteatial
vser.  Moreover, omly a few absolute legal bans — such as prohibitions
on alien ownership or cross-ownership — currently exist, and the

Comppissiom is atlempting to abolish most of these.

But a variety of procedural requirements may inhibit or detay entry.
And these procedural snares vary significantly from one medinm to
another. To a certain extent, of course, this situstion results from
differences in the underlying statutory smd case law. TFor example,
conventional broadeast televigion, LPTV, STV and any other broadeast
vses are subject 10 a wide vatety of statulory and judicial doctrines
which evolved during the 1956°s and 1960°s, when the FCC was
focusing most of its regulatory atteation on broadeasting. Moreover,
the effect of this historical accidenl may be exaggerated somewhat by
the vagaries of the Commission’s current regulatory prograsl, Becanse
of both political and judicial opposition, the Commission has found it

harder to repeal cxisting rules than to limit new ones.
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Three procedural roles seem particularly noteworthy,

First, the Commigsion’s current leense application processes reguire
applicants for some services to undergo substantizlly more steps than
applicants for other services. For example, the Commission hae proposed
climinating the traditional requirement of a “construction permit” — ie.,
a preliminary suthurization 1o build a station — in processing applications
far MMDS statons (5).  Applicants for conventional broadeast, STV
facibties or LPTV stations, however, apparently still must secure a
construction permit before applying for a license.  Applicanis for DBS
facilities must obtein a cunstruction permit, lavnch authenty, ond a

license,

To be sure, legal and historical veasoms expluin maoy of these
procedorat differences. The Communications Act tequires broadeasters
to secure a consiruction permit before applyving for a license (#), and the
Commission has operated this way for fifty years. Moreover, imple-
menlation of DBE service requires coordination with other government
aulhorities, which conirol the U,8.s satellite launch facilites. Alerna-
tively, the Commission’s action might flow from an assumption (hat
MMDS’ impact on a national scele will be minimal, while DBS’s might
be substantial. Given the failore of all U.S. DBS entreprensurs to date,
this assemption would be highly questionable. Nevertheless, the requi-
rement of construction pennits for DBS but not for MMDS arguably

(i) Notioe of Proposed Rule Making, b4 RR24 381, SBS {15E5),
(6} 47 .S § 310 {1078,
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To begin with, it may be useful to review briefly the prerequisites
to copyright protection for amy type of programming material, In order
for works to be copyrightable under the 1976 Copyright Revision Act,
they mui be “fixed in any tangible medivm of expression... from which
they can be perceived, reproduced, or otherwise communicated, either
directly or with the aid of a machine or device™ {68). If sufficiently
fixed, programs would be classified as “motion pictures and other audio-

visual works...”, the Jatier of which are defined as:

works that consist of a series of related lmages which are intrin-
sicolly intended to be showm by the use of machings or devices
¥HChR as profeciors, viewers, ur electronic equipment, together with
accompanying sounds, if any, such ay films or fapes, in which

the works are embodied {69).

Realistically, of course, this usually mesns just that & film o1 tape of
a program must cxist. The Act specifically provides that a “live” event
is sufficicntly "lixed” 10 acquire copyright protection if A tape or other
copy of # is made al the same Hme that it is traosmitted (70). Most
LS. broadeast and other stations thus make an audic or video tape
of all live programming. Beyond these peneral requirements, however,
the exient of copynpht and other protection vares dramatically from

one medium to another.,

(68} 17 U.5.0. § 102 (1982},
(G2} 17 U.B.C. 5 101 (18021,
{70y 17 U.S.C, § 101 [1982).
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Ouestions may exist”as to the Commission’s power to lheense cable
systems, however, since Title IIPs licensing requirements extend only to
over-tie-gir transmissions -—— which cable docs aot use — and the Cable
Act apparently creatcs no pew FCC jurisdiction. The Commission thus
would need Lo seek legislation, in order to impose a licensing requirenient

on all of the now video media.

1. — FROGRAM CONTENT CONTROL

Even aside from First Amendment considerations, regulatien of any
medium's programming has a number of practical consequences. On
a purely nom-economic level, the existence of confent centrol affects
managers’ sclf-perceptions and beheviour. Newspaper editors place
more emphasis upon the message than the medium, while telephone
operaling company exccutives reverse these priorities, On an ECCHLOMIC
level, restraints on specelr affect decisions as 10 whether or nat 1o lake
a particular risk. Tor exumple, the Playboy Channel presumably never
would have ¢ome into existence had the FCC prohibited frontal nudity

on cable,

The Commission traditionally has regulated programiming only on
broadcast services, since by definition a common  carrier  cannot
control — and thus be responsibic for — the content of the messages
which it transmits, In turp, regolation of broudeast program content

has taken two primery forms: first, prohibitions on ceriain types of

121



NEW VIDED TECHNOLOGIES [N THE U5,
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of hroadcest stations which a single entity may own (24). Yet the
Comrmission has disavowed multiple ownership restrictions for MMDS,
LFTV, DBS or cable (25). 1In theory, one entity thus could own all
MMDS, DBS and cable systems in the United States. Allhough this
may not occur, oligopoly may characterize ownership of the new video
medis. The Commission’s laissez-faire postures on both common and
cross-ownership may have significant implications for the future, depend-

ing upon how the new yideo technologies develop.

The sharp contrast between the FCOC's strict restdictions on conven-
tional radio or television stutions and its relaxed attilude towards the
pew video mediz seems to be largely a result of history. After all, the
Commizsion hag liberalized its multiple ownership restrictions for radie
and tclevision, partially in responst to arguments that the new video

media make strict multiple ownership rules tnnccessary (26),

In terms of zlien ownership, the Conunission faces a2 somewhat
mure complicated legal problem.  Section 310 {a) of the Act prohibits
g {creign firm from ownin; more ithan twenty-five percent of the stock

in a UL5, hroadcasl station or common carrier {271 By 15 terns, the

(243 47 CF.R. § 73.636 (18331,

(25} E.g., Report end Order, 62 BR324 267 (19820
26} Nulice of Proposed Rulemaking, RRE2a (15831,
(27 47 UL.LC. § 310 {m) (1974).

B3



NEW VIDEQ TECHNOLAMIEY LN THE U.5.
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pright aliow an MMDS station to go on the air substantially before a

competing DBS operation.

A similar phenomencn may exist 4s to petitions to deny an existing
license of competing applicetions for the same frequency. (Petitions 1o
depy represent sitnations in which one party chums that another is
upqualified to operate an over-the-air facilily; competing applications
involve siluations in which two or more applicants claim the night to

operate the same broadeast facility.)

Under the Carroll doctrine (7). the Commission must allow an
existing broadcaster to oppose 2 pew license application by showing
thal grapt of another license would make operation of both stations
unprofitable, The Carroll rule may be unwisc, since it relies solely upon
economic projections, But until the courts disavow the doctrineg, it
presumably would apply 1o conventional broadcast television applicabons.
At the same lime, the Commission has indicated that it will net apply
Carrofl to LPTV (8) and DBS (9) apphcations. 'The Commixsion’s
rcasoning may be that peither LPTV nor DBS is Iikely to have a signi-
ficant impact upon comventiopal television broadcasting, But it may
be questionable whether the Commission may use a  general policy

statememt to avoid casc-by-case adjudication (10). The Disirict of

(7) Curroll Brogdogating Oo. w, FOC, 258 F.O0d 449 (DO, Cir. 1068}

[t Repori ond Cvder, 51 RR24 476, 007 (10821

(9} Repord esd Order, 51 BR2d 1341, 1352-53 (1982},

(10} E.g., [nifed Siates v Sforer Broodeasting Co, 351 T3, 192 LFRbaY;
FEC v, Texacy, Inw, 377 TL3. 35 (1864).
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cotumbia Coutt of Appeals upheld the FCC's refusal to apply Cerrafl
to competition betwcen DBS and conventional broadeasting (11}
Whether the same result would hold as to two competing DBS syslems,

though, is not clear.

The Commission may have good reasons for not applying Carroll
10 the new video technologies. But the Commission has cautioned LPTV
operators against canging efectrical nterference to either MDS or cable
opcrhtiuns {12). After all, Carroll never may have made much sense
because of its cleardy anti-compeotitive consequences, and 11 presumably
makes even lesg sense when many program sources are available.  The
continved applicability of Carroll to broadeasting bat not 10 the new video
technologies seems a bit anomalous, however, unless the Commission
impliciily is stating that it will not enforee the docirine as to broadeasting

either — g position also with guestionable legal validity.

A third procedural difference arises from the Commission’s pro-
cedure for resolving competing applications for the same frequency.
Traditional case law required the Commission to hold “comparafive
hearings” (13}, which are infamous for their Dickensian length and cost,
to pick the best quslified applicant. Under a recent amendment o the

Communications Act, however, the Commission can resolve comparative

(11) Nationgl Ags'n of Brogodoesters v, FOC, FRd (DO, Cir. 18841,
{12} Report and Order, 51 RE2d 478, 49745 (10803,
(18} Ashbocker Redio Corp, v, FOC, 326 T, 327 {1045),
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proceedings by holding fotteries 10 pick a licensee by chance. Although
the Commission hag proposed 2 lottery procedure for conventional broad-
cast television licenses, it has not implementad it {14). But it has.I
applied the Joticry procedure to applications for LPTY and MMDS (15).
As a result, an applicant for a conventiomal broadcast television siation
must wade through years of litigation and thousands of doflars in lepal
expenses, while an LPTV or MMDS operstor would regcive compara-

tively specidy and certainly inexpensive processing.

QOnce again, there may be sound reasomy for this sifuation. Regard-
less of its deregulatory philosophy, the Commission may find it difficult
0 depart from almost forty years of experience — albeit rather unsatiy-
factory expenience — with comparative bearings for broadcast stations.
Moreover, there simply may be less need for concern about picking the
“right” licensee for LPTV and MMDS, because of the public’s itially
Emited wse of these services. In addition, the Commission may be the
victim of a regulatory lag inherent in disposing of old rufes rather than

in fashioming new ones.

Ag is obvious, this analysis omits any consideration of cable tele-
vigion, since cable systems need not oltain a Jiconse from the FCC.
Instead, a cable operaior must file only a “registration statement™ when

it actually bepins operstions {16}, (Cable operators must obtain licenses

(14) Memorandym Opinion & Order, 53 RR24 1E70 (1983).
{1%) Reperl end Ordor, 54 BE3d 107, 145 (1683,
{16} 47 CFH. § 78.12 (1983).
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-

to operatc microwsve relay stetions (17), however, which are essential
for any large system). At least in theory, # cabls operator can begin
pperations considerably more expeditiously than any of the over-the-air
new video medis. In reality, of course, most large cable operafors
tave had to wage costly “franchise wars” in order 1o obtain desirable
{ranchises. For example, New York City granted franchises for Manhattun
in 1970, but nat for the City's other four borouphs unti! 1983 — and
construction will not be completed until the 1990°s.  Depending upon
the speed of a Jocal franchising procedures, a cable operator thas may
face delays as grest as, or even preater than those applicable to the

other pew video technologies.

The pew viden media thus are subject to different procedural
translate into time and money, For example, if ap STV operator must
gn through a lengthy comparative heanng while an LPTV operator need
niot, the laier will incur fewer expenses than —and he operational
before — the former. 1f 2 market can support only one over-the-air pay
television operation, a group af LPTY operators might forecloss fuare

entry by a poteatial STV or MMDS operator.

B. — STRUCTIRATL AND CWNERSHIP LIMITATIONS

An ownership restriction not onfy may bar a firm from a market,
but alse may comiicate capial fonmation through joint vemtures and the

like. For example, the Congress's abolition of pmhit;itiuns on o alien

§17) 47 CF.R. § 75,11 t19u2).
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ownership of cable television systems in 1974 (18}, brought a significun
amount of Canadian capilal imo the RS, cable indusiry.  {{wnership
tjmitations have comparatively little impact on acquisition of pro-
gramming, however, which essentially Js & sepsrate transaction.  Lven
though they may not own mare than twenty-five pereent of a U5
broadeast station, British programmers have done & brisk Lrade in the

United States.)

The Commission has imposed no new ownership restrictions on the
pew video technologies and has attempted to avoid most existing ones.
Perhaps because of the inherent problems of regulatory lag, however,

the Commission's piesent ownership polictes are less than consistent.

'The FCC has retained its tradifiopal ban on cross-ownership of a
radic station, newspaper, or cable system by a brosdeast television station
in the same market {19} Put it has not imposed similar cross-
ownership reguiremetts upon MMDS, IDBS, or LPTV. Instead. the
FOC merely has reilerated that cross-ownership prohibitions are upne-
cessary where multiple video sources exist (20). This approach conirasts
sharply with traditional cross-ownership prohibitivns, On the one hand,

a conventional tclevision station may not acquire a radio station in its

{18 Nolice of Proposed Rule Making, 56 FOC 24 150, 160 n. 7 (1476).
(19} 47 CFR. § TA£30 (16883).
(20 Eg, Report ond Order, 51 RR2d 476, 486 (1082).
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ma-ket without an FCC waiver (21} On the other hand, it is perfectly
free to own one or more MMDS, DES and LPTVY operations in the
sure ara —even though the latter three operations ultimately may

attract a larger share of the audience than one radio station.

There may be an argument in favor of allowing local cross-ownership
of MMDS, DBS, LPTV =znd cable aperations In the short run;
aggrepation of these media arguably may create countervailing power
to local broadeast television statiens and newspapers. Bul the FCC
apparently has not taken this approach, because it allows conventional
tclevision statiors to own MMDS and DBS —bul not cablie (22) —
operalions in their markets. Similar arguments exist for allowing cable/

telephone cross-owoership (23).

Conwersely, the Commission’s policies do not anticipate future
growth by the new video (cchnologies. For example, cable and MMDS
evenlesily may supply the vast msjority of pay progyumming. Ry
permitting crosg-ovpership of MMDS, DBS, LPTY and cable operatiomns,
the Commission may be creating the risk that & will need to upscramble
the. omelet gt some point in the foterc— a3 job which i has found

singutarly distasiclul with local newspaper cross-ownership of broadcast

or cable operations,
Alopg similar lines, the FOCC traditiopathy has limited the number

151} Ieport @t Order 52 RR2d 401 {19623,
(22} 47 CFR, § 76,50 (1883},
{28} See Notiee of Fropogsed Rulemaking, 34 FGO 24 335 (19312,

a3



NEW YIDEC TECHKOLGGIES 1IN THE LS.

ar—

statute thus does not govern MMDS, DBS, or cable. {If these media
glected to operate as broadcasiers or carriers, of course, Scetion 318 (a}

would apply.)

If Section 310 (a)'s goal is to restrict foreign control of the .5
mass media, the current exemption of cable, MMDS, and DBS creates
some strange siluations.  For exsmple, & foreign entity could own an
MMDS operation with leased educational microwave channcls, because
these facilities are neither broadcssters nor cerriers. On the other hand,
the same company could not acquire more than twenly-five percent of
a traditional sinplechannei MDS operation — which mipht be folded
into an MMDS operation — because the single-channel MDS operation
is a common carrier.  Since most MMDS systems probably will combine
leased educational chennels with existing single-channel MDS staiions,
the present situation has the potentiat for endless mischief, The Com-
missicn could resolve these anamolies by adopting alien ownership res-
trictions as a matter of discretion — which it once propesed to do for

cable wlevision [28) — bul has shown no inclication w0 act

Finaily, the Commisston tradificnally has reserved both radio and
television frequencies for educationzl and pon-commercial uses (29}

has declined to do so, however, for DBS {30} or cable (31}, {MMDS

138) Notice of Proposed Rule Making, 56 FCO 2d 158 (1575},
(281 47 CFR.E 75804 (18035

(A} Report and Order, 51 BRIE 1841, 1347-1348 {1982,

{31} Memorandum ﬂpmfmz & Order 49 BR2d 1894 (FER1D.
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pperations presumably will lease educational microwave chupnels, thus
huitding i an educational eomponent; and since s number of television
broadeast channels already are assigned to non-commercial uses, the

present reservation of non-vcommercial frequencies s inherent in

LPTY (32).

The Commission’s reasoning seems to be that cxisting public tele-
vision stations provide enough educational programming.  Althangh this
rationale does not consider the fact that many public stations have poor
transmission faciltiies and small coverage areas, it has some abstract
validity. Unfortunately, however, it ignores the fact thal public tele-
vision funding is declining steadily. The Commission’s only response fo
this problems secms 10 be that MMDS will provide funding for edu-
cational microwave stations, by leasinpg channels from them (33). The
amount of such funds is fikely to be quile insubstantial, however, unless

the MMDS industry gprows significantfy.

Moreover, the Commission’s refusal {0 reserve non-commercial allo-
cations distributes unegually the burden of providing non-commercial
televizsion channels. The Commission’s policy reduces the number of
cotmmercial chaonels available to cooventiomal, LPTY or 5TV broasd-
casters, and increases the aumber available to MBS and cable operators.
Simce (his does pot reduce the present number of public stutivms, there
muy be no advanlages or disadvantages in relieving DBS and cable
operators from offering non-commercial chanoels, But some potential
commercial brozdcasters mipht suffer by rot being able to wse conven-
tipnal, §TY or LFTY chamnels {or adverlisersupported and pay
programming. The FCC thus has not been consistent in its ownershipe

{32} Reporl and Crder 51 BRY 478, 490 (1982}
(33} Notice of Froposed Rule Making, 53 BHEd 381, 363 {1883},
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policies for the new video technologies. The reasons lie partially with

statutory problems and partially with history, 1f the Commission were to
make at lcast some major changes —e.g, as 10 alien ownership -— it

would need to seck emendrments to the Act,

£, — JURISDICTIONAL BASES

Under the Communications Act, the FOC has gt leasi five diffcrent
types of regulatory jurisdiction, First, Titie ) of the Act pgives the
Commission power over any “common carrier” —u term which is
defined rather cirenlarly as “a common carrier for hire in interstate o1
foreign communication...” (34). The basic nolion of common carriage
js comparatively simple, focusing on whether a finn either holds itsetf
out by its business practices or is required by law to provide transmission
services 1o any properly qualified customer. The most common types

of communications comman carriers arc telephone COMPADIes.

Second, the Commission also has jusisdiclion under Title 131 of
the Act over the use of “uny apparaius for the transmission af ENEIFY
or communications or signals by radio...” (35), This jurisdiction in turn
breaks down into three distinct subestegorics, The most well-known is
regulation of broadeast stations, of course, and some Title III provisions

apply only to broadeasters — such as the fairmess doctrine’s requirement

[

53 (h) (1974),
361 (1976).

(o] o

(34}
(85} 47 L.
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of reply time to personal atiacks or opposing points or view on contro-
versigl issues. In addition, & liccnse is necessary under Title 111 {or
any Title II common carrier spectrum use. Moreover, Title 111 gives
the Commission jurisdiction over spectrum uses which are neither broad-
casiing 1OF COMINON Carfage — c.g., mobile telephones, institutional

microwave civeuits — under the general label of “privale radio”.

Fipally, the FCC has a very vague type of implied or residual power
over activities which are not squarely within either Title 13 or Title 1L
The most significent example of this type of jurisdiction is the Com-
mission’s “reasonably ancillary” judsdiction over cable television.
Although the extent of this authority is vnclear, it appears to be totally
separate from — albeit imphed by — the Commission’s other jums-
diction (36}, {As discussed lafer (37), the impact of the new cable
television fegislation on the FCC's residual jundiction is subject to
question.)

The FCC's choice of 2 jurisdictional basis has s significant impact
on a medium’s legal status,  1E 2 medium is classified as broadcasting,
it becomes subject 10 a wide variety of statilory reguirements, ranging
from reply time under the fairness doctrine tu sponsership identifica-
tien (38}, On the other bhand, classification as 3 common  carmco
requires &t operator to file tariffs, and a1 [cast potentially subjects it 1o

rate-of-return regulation (39,

(36) Urmited Stales @ Southwoesiern Cabde Co,, 392 TLE, 167 (18637,
(37} See diseyssion in text gt n, 60, infra.

38} 47 U.S.0. 55 815, S17 (159761

188) 47 US.0. § 21 {1976),
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Private radio status therefore is attractive, since it insulales a

medivm from both commeon carfage and broadcasting requirements.

The distinctions between common carriers, broadceasters, and private
radio services traditionally were clear. Afier all, both broadcasting {in
the form of AM radic) and cormon carriage (in the form of telephone
and telegruph) had existed fur between one and five Jecades when the Ac
was passed. When the Commission embarked upen repulation of cable
television in the mid-1960s, it faced o somewhal more compliceted pro-
blem, Cable obviously did not fit inte cither Title I1 and 111, since it
neither held irself oul to the public por ased the electromagnetic spec-
trum.  Newertheless, the Commission dodged the guestion by tresting

cable as 3 “hydnd” (40).

The District of Columbia Cireuit Court of Appeals recently seemed
to Timit the FCC's discretion in choosing jurisdictional bases for the new
video media. 1In National Association of Broadcasters v, FCC {41},
the D, Circuit held that the Commission could not refusc o regulate
either DB operetors or their customers os broadcasters — thus subjecting,
them to the full panoply of fairness, equal time, und other traditional
broadcast regulations. The court reasoned that since “DBS systems
transmit signals dircetly to homes with the intent that these signals be
received by the public such 1ransmissions rather clearly fit the delinilion

of broadeasting...” (42). Moreaver, it went on to note that “DBS does

(40} Cable Television Report and Order, 38 FOO 2d 143 (19720,
{41) ?gﬂ Fed 1100 (DG, Gir, 19842,
(42) Ied,
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not give the Commission a blank check to regulate DBS in any way it
deems fit” {43). At the same time, the court rejected analogies to
regulation of MDS a5 8 common carrier, snggesting that the Commission’s
tmitial classification of MDS may have been misconceived (44). As a
resalt, the NAR decision casts considerable doubt on the FCOO's treatment

not only of DBS, bat also of MMDS and the other new viden media,

Befare the NAB decision, the Commission bad taken a hands-off
position. with the new video medis other than cabie. ireating mn.:st
of them as private radio services. To a very greal exeent, the Com-
mission may have reacted 1o the problems which 1 created for itself
m the past by hastily sclecting regulatory classificatioms for MDS ind

STV befare their development was dear (45),

Precisely beeause of fts past decisions, however, the Comnission
faces o mixture of regulstory modes for the new video media,  Sinec
the Supremc Court has held cable nof 1o be & common carrier, il retaing
its hybwid statws, On the other hand, single-channel MDS is a loosely
regulited common carrier; although it must file tariffs, it is not subject
to rate of retuin regulation (46). The rationale behind MDS' clagsi-
fication as a common carrier is a bit murky, but it scems to be based

solely npon the fact that MDS frequencies previously bad heen desipuated

m; _?50 F2d 1180 (D.C, Cir, 1984),
144 .
146) Naltional Assoriclion of Hegulatory UHELY Comtmigsioners v. FOO,
525 F.2d 830 (D.C. Cir.), cert, domied, 426 17,8, 952 { (876}, .
(48] 47 CFF, & 218400 (1988}
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for COMMOon carder ﬁurpuses {47). On the other hand, STV and LPTV
are broadcasters; but LPTV is subject to few comventional broadcasting
rules, need nol provide community service, and may be exempt from the
fairness and equal opportunities doctrines {48). Since all STV stations
and maey LPTV stations provide the same pay programming as — and

often from the same national networks as

MMDS, the basis for the
distinction svems guestionable.  As with MMDS, the FCC's decision
as o vegulatory classification may have been based primarily apon the
fact that 8TV and LPTV use frequendcies previously ellocated to conven-

tinnal television broadeast stations.

With new services sich as DBS and MMDS, however, the
omimission was not constrained ro follow fis owa prior decisions, and
has refrained from imposing any regulatory classifications.  Depending
upon the nature of their activiies, DBS operators thus may be broad-
casters, common carriers, or private radio services {49).  Similarly,
MMDS operators wouid be classified as privale radio sevices, althouph
they might b regulaied as either broadeasters or carriers H they ope-
rated as such — for example, by providing datz transmission capability

(50). Although privaie radio statns may be approprisic for MMDS in

(47) Reporf and Order, 20 RE2d 382 (1874).

(48} Report and Qrder, 51 BR24 470, 916510 (1048).
{49 Reporf and Order, 51 RREd 1341, 1388-1587 (1082),
150) Report ged Order, B4 BRI 107, 140 (189831,
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itls formative years, it might subject MMDS operators to both privale
radie and common carrier regulation. Silnglca—channel MDS retains its
traditional common carder siatus, and most MMDS operators are likely
to combine existing sinple-channel MDS$ stations, pewly authorized

MMDS facilities, and leased educational channels.

Finally, recent amendments 1o the Communications Act may impose
COMmOoN carrier status on ai least some of the pnew video techoologies’
_activifies.  Section 331 (c} {1} of the Act classifies as land mobile radio
any “setviee provided by specialized mobile radio, multiple leensed
radic dispatch systems and all other racdho dispateh systems™ {51). A
new statutory definition of “mobile service™ includes any “radio comniu-
nications scrvices carried op between mobile stations or receivers and
land stations... and... both onc-way and two-way radio services™ (52).
Ag the Commission recognizes {53), the statntory Ianguage would include
a paging ot other service offered on a subcarrier by s television, DBS,
MMEDS, LPTV or STV station. (The new provision presumably is
frrelevant to cable television, which is technologically mncapable of

offering the services).

{513 47 U.B.0, § 831 (e) (1) {Supgé 19843,
{52 47 TRE.C. £ 1858 (n} {Supp. 1884},
{583 Eeport and Order, B4 BRSA 107, 141-142 (1888,
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The Commission's wait-and-se¢ approach seems lo make sense, but
not comsistency, Some of the disparities may not be terribly significant
in terms of their resl werld impacts. For example, the Commission is
guite unlikely ever 1o apply the fairness doctrine to LPTV stations, even
though they technically are broadcasters (54). Other factors may have
far greater impacts, however, in terms of investment decisions. For
example, the potential threat of rate-of-return regulation might deter

epiry InMo a common carrier service.

The basic problems arc historical and statutory. If the Commission
is to leave STV and LPTV as broadcasters and yet give therm regu-
latory parity with DBS and MMDS, it presumably should seek repeat
of everal provisions in the Act — including the fairness and equal time
doctrines.  Indeed, the Commission already has proposed eliminating
the faimess doctrine, but has encountercd a chilly reception im Congress
{55). Neither the fairness docirine nor the egual opportunities doctrine
seems vulperible at present, because of their substantial backing from
bath public interest groups and elected officials — the latter of whom
naturaily have a stronp incentive (o prescrve their right o frec or

inexpensive air time.

Moreover, repeal of Section 331 (c) of the Act presnmably would

be ne~essary in order to keep the new video media free from common

{3#) Reporil ond Order, B RE23 476, 518 (1982).
(55) Eg., J. Stern & E.G. Krasnow, The New Video Marketplaoce and fhe
fmpending Identity Crizia (15857,
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carrier regulation of paging and similar services, but would meet siHT
opposition froin land mobile radio operators. As a result, the Com-
mission probably will be upable 1o reclassify existing wmedia in the near

future,

Az its limited applicatton of the fairness doctrine 10 LPTV
indicates, the Commission may not apply these statutory provisions very
stongently.  Whether this type of administrative law-making is within
the Commission's discrelion, of course, remains 1o be seen in the NAR

case's wake,

B. — DEGREL OF FEDERAL FREEMPTION

A relatel ssee is which level of government —— t.o. federal, slaie,
of local —should administer any regulatory scheme.  The level of
governmental regulation has a very substantial jmpsct upon a firm in
terms of inconsistent regulatory schemes and intensity of regulation.
After all, six thousand cities and filty states arc considerably morc likety
to experiment with regulatory policies — and are much more difficult to
control - thun a single federal agency {56). In a deregulatory federal
environment, the abseace of stale or local regulation effectively translates
into no regulation at all — a fact which hardly has tseaped the attention

of the cable industry.

o) Noam, “The Interaclion of Federel Derepulation and State Regulation,
b Hofstra L. Rev. 196 (10800, 57 Id, &b 199-208,

ils



NEW VINED TECHNOLOGIES [N THFR U.S.

With the exception of cable ielevision, the new video media are
subject to virtuslly exclusive federal regulation. Since STV, MMDS,
LPTY and DBS use interstate, aver-the-ajr transmissions, the Com-
mission has ample statutory authority to preempl By state and local
regulation. To he sure, the Commission presumably could delegate
power to local and state authorities, But it has not considered this
.appmach, which is hardly surprising in light of these industries” inherent

preferences for federal regulation.

The major exception te this trend has been cable television, Local
povernments traditionally have used bothk their polhice powers and then
ownership of the sireets to requirc cable operaturs 10 secure franchises
ar other local authorizations before constructing systems (57). Rouoghly
a dozen states have used their general police powers 1o regulate cable,
sometimes by cooperating with citics and sometimes by precmpting

them (58).

The cable industry did nol actively oppose stalc of local regulation
unti) recently, apparenily because it feared intensive federal regulation
mare than haphazard locat jurisdiclion. But massive federal deregulation
naturally has provided an incentive for the industry to seek federal

preemption — and thus effectively no regulation al all.

(BT B.G., New York, MY, Cherter & 282 (1977}
(58 Cable Televizion Bureau, P, Cahle Television Legislation (1982).
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In October, 1984, the Congress passed the Cable Commupnications
Policy Act of 1984, which reflected & compromise between the National
Cable Television Association and the Mational League of Cities. The
slatute limits franchise fees o five percent of a system’s gross revenues,
prohibits rate regulation except in areas with virtually no over-the-air
television receptiom, largely puaraniecs renewal of franchises, restricts
the number of access chanucls required by local governments, and affows

cable operators unilateraily fo abrogate burdensome franchisc lerms (59).

As the Cable Act indicates, the mmevitable trend in cable regulation
is towards exelusive federal regulation. Repgardiess of whether federal,
stale, or local regulaton intrinsically is most effective, cable operators
need vpilormity 23 much as any other pationsl medium,  Although
preempiion of state and local regulation puts cable in parity with the
ather new video media, it leaves one imporiant difference: namely, alt
media except cable would be federatly licensed. Even in a dercguolatory
envitosuncnt, Heensing serves an important function by allowing an
apency to monitor &n industry’s performance and to police abuses. The
FCC perhape shoold consider ve-instingting itg eeriificating process for

cable, in order to iosere s panty with the other new vider media.

(o0} 47 ULB.C. § 801 ot sey, {Supp. 1865),
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offensive materal (such as obscemity, indecency, payola, plupola, and
lolteries), and, second, affirmative reply time requiremenis under the

izimess and equal time doctrines.

The Commission hae indicated that it will impose both negative
aud affirmative prng;anﬁfng requirenienis wpon the pew video techmo-
logics only io the extent thad they function as broadeasters.  Indeed, the
FCC zeems somewhat reluctant to regulate propram contest except as
mandated by statnte. As noted before, the Commission has indicated
that it does pot plan to enforce rigorously even statutory provisions such
as the fairness doctrine (60). Finally, in addition to the Communications
Act's provisions, federal law provides criminal penalties for transmitting
some types of malerial — mosi notably obscenity, indecepcy, plugals,
payoly and Ioticries (61). These provisions would apply tu. all of the
new video media excopt cable, since it does not nse over-the-air trans-
missions. (The statute applies to any “means of radie communication”
{62), rather than just to breadeasting.} The ooly muans for direct
enforcement of the Ctiminal Code is by prosecutions, which lie in the

discroclion of regional Unlted States attomeys,  Although the Commission

{8 Noiice of Proposed Bule Making, 82 FOO 29 47, 65 (1980); Repurt and
Creder, 51 RR2d 478, 519 (1983).
(61} 18 5.0, % 1463 {1078).
(B2} 14,
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has the avthority lo enforce the Criminal Code's policies through appro-

priate rules, it = not reuired to do so (63).

Each new medium’s regulatory scheme therefore depends largely
upon its classification as private radie or as broadcasting.  Although
cable television is neilher, the Commission long ago imposed the radi-
tional array of negative and posilive broadcast regulations on “origi-
nation” material (84). While this term’s meaning is lesz than clear, jt
may refer only to programming produced by a ceble operator, rather
than programming received from satellite networks. In any eveni, the

question is probably moof; the Commission never has enforced the rules,

On the other hand, 8TV and LPTV presumably arc subject fo sl
ol the Commission’s broadeast regulations, since both sre broadcast
uses. But, the Commission already has indicated that it will not enforee
the fairmess doctrine —— and presumably other regulations also — against
LPTY stafioms as rigorously as ageins! conventional broadeast sta-
tions (65). DBS and MMDS upparently wonld be subject to no regu-
lation beyond the Criminal Code’s provisions, however, unless the NAB

casc vitiates their stalus as private radio services.

Finally, the FCC apparently would subject none af the new video

media to access requirements. A DBS operator would be subject (o

(B2) Iilingis Ciflzens Commiliee for Broaodeasting ©. £OC, 515 F.2d¢ 987 {1975).
(84) 47 O R GE 76271 (1983).
(63} Bee aucthorlies cited in note 89, snpra.
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COTTNOR carrisge requirements if it opersted as a comumon carrier, of
course, but Title 11 contemplates only commercial aceess, Along similar
lines, single-channet MDS operators theoretically are common carriers,
but realistically take the bulk of their programming from cstablished pay
television nelworks. And aithough the FCC clearly lacks jurisdiction to
impose access channel reguirements on ceblc television systems {66,
slale and local governments do so routimely. Moreaver, the Cable Act

creates a limited right of cormmercial or “leased” access {(67).

Except on the access fromt, the Commission’s content regnlations
are Iess thao consistent. The problems appear 10 arise from the same
factors already considered in the context of regulatory status: histo-
rical and statufory inhibitions. Rativnalizing queslions of regulatory

status thus would solve a number of problems simultaneousty.

111

THE CONGRESS' INFELLECTUAL PROPERTY CONCERNS

Likc the FCC's regulatory treatment of the new video technolugies,
the Cungress’ action on a vadety of intellectual property frunts — includ-
inp. copyright and “anti-signal-piracy” measures — has been Jess than
congistent. The result of (e corrent legislative hodge-podge is that the
extent of a cE:p}rrighfed work's legal profection varies sobstantially,

depending upor the medium on which it is presenicd,

{88) ¥CC v, Midwest Video Corp,, 440 1.8, 685 {28700,
{67) 47 U.5.C. § 812 (Supp. 1R85},
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The copyright history of cable televizsion began in the courts. The
Supreme Court consistently held in the £ orinightly (T1) and the Tele-
prompier (72} cases that transmission of “distant” signals —ie., pro-
gramming from otherwise unreceivable stations — by cable systems had
no copyright significance. The Court viewed a cable systom as a passive
iniermediary that “simply carrfies], withoni editing whatCver programs
lil} receive[s]” (73} Cable systems thus could corry broadcast pro-
gramming without incurring copyright liability. During the Jate 196Us
and early 1970s, the FCC had considered adopting rules to give copy-
right-like protection to broadcsst progranuning, but had deferred to
Congiess (74). To resolve the conflict between traditional copyright
law principles and the emergence of a viable cable industry, the 1976
Copyright Act created a “compulsory ficense” scheme, under which
cable tclevision systems may teiransmit broadeasi proprams m retum
for fixed royalty fees. Although fiendishly complex to compute, these
fees are based upon the number of distuni television broadcast signals
trapsmitted (75). The 1976 Act also created 2 new agency, the
Copyright Royalty Tribupal, to adjust the rates cable systems would

pay, and fo detenmine how the royalty fees should be distributed (76}).

(71) Fortnightly Corp. v United Artiats Telenision, Ine. zE2 .6, 300 {1068),
RIRA LAFIII, Dctober 1968, p, 236. .

(92} Teleprompler Corp. v CBS, Inc, 416 U3, g (1974).

(781 492 1F.3, al 400,

74} Report and Order (Docket Nos, I008E and 214a43, T4 FOO 24 663 (1980%,
aff'd Mairite TV of N.F. o FOr, 652 F.24 1140 {2d Cir. 1981), cert. denfed, 454 U5,
1143 (I9R2},

(753 17 TL8.C. § 111 (1932).
76 17 U.B.C. § B0t (1982).
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How well the Tribunal has worked omy may be opett Lo guestion, since

it iz one of the few aulhorities in U8, history fo recommend its own

abolition.

Moreover, the Congress recently came 1o the aid of the cable
industry yet again in the Cable Comaunications Policy Act of 1984,
by enacting {ough new “anti-signal piracy™ provisions (77). (A Dumber
of statc and Iocal governments had passed similar “theft of services”
measures previously, but they did not ereale the vniformity of federal
legislation, which most larpe cable oporators belisve to be essential)
The new law creales ¢ivil and criminal penalties not only for inter-
cepting cable programs, but also for manufaciuring or distributing amy
receiving equipment — such as converters and the like. 'The Act
provides criminal penmalties af up fo two years imprisonment o1 § 50,000
in fines for any piracy activities undertaken for “commercial advantage
or private fingncial gain™ (78). Moreover, cable operators and other
private parties may sue for injenctions as well as for substantial money
damages — including anfomstic “statutory” damages of up to § 10,000,
lost profits and attorneys’ fecs. In short, the new law gives cable
operalors a set of substantial threats to use against unasthorized vicwers,

going far beyond the scope of the traditional copyright laws.

Reflecting a narTow construction of the Copyright Act, the Second

Circuit Court of Appeals held that retransmision of bageball gamos by

(77} 47 OE.LC. g 635 (Supp, 18363,
(78) 47 G50 § 844 (b} (22 (Supp. 1385},
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# common carricr, wlich distributes a Wew York television station to
more than 60 cable systems, was exempt from the copyright laws under
the “passive carrier” exemption (79). Thai cxemption applies of carmers
with “no dircet or indircet control over the content or selection of the
pramary transmission or over the particular tectpients of the secondary
transmission, and whose activities with respoct to the secondary irams-
mission consist solely of providing wires, cables or other commuuications

channels for the wse of other” (80),

On the other hand, the Seventh Cireuit Court of Appeals has shown
a reluctance to apply the passive carrier exemnytion to inhibit the growth
of a new technolugy. In the WGN ease, it beld that teletext services
transmitfed over the television vertical blanking interval had copyright
protection as part of the stafion’s main signal (B1). In that case, a
Chiu:gu statiom, which was distributed by satellite Lo many cable systems,
brought a seil against a telcenceunications common carricr, because of
the carrfer’s defetion of the stafion’s teletext service and substitution of
the Dow Jones teletext service in its place. The court held that the
carrler was not exempt from copyright Hability as a passive carrier, since
it had altered the cupyrighted work by delcting the telctext service,
Although the conrt siated that the station’s vopyright fur iis news

program inchuded the teletext transmissivm, it suggested that it might rule

ci 1{!;33%}1 Basters Microware, Ine. v Doubledey Sports, Imc. 691 P24 195 (24
T. -
: (803 17 UAC § 111 (s} (3}

(81} WGEN Continental Broadeusfieg Co. w Drited Videos, 603 P24 612
(7th Cir. 1982}
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differently if the teletext were not related to the main progeam, not
intended to be viewed with it, and oot an inlegral parl of that

program,

And in the much-rencwoed “Betemax' case (B2), the Supreme
Court of fhe United States beld that use of VCRs to fape broadcast
television shows at home for private and noncommercial use purposes
was not a copyrght infringement, and thus that sale ol VCRs to the
general public was legal (83} Emphasizing that “sound policy, as well
as history, suppurls our consistent defcrence to Congress”, and that
"Congress has the constitutional authority apd the institutional ability
t accommodate fully the vaded permuiations of compefing interests that
are inevitably impheated by such new technology” {543, the Court clearly
was reluctant to expand copyright proteetion without explicit legislative

gridance.

In reversing the Ninth Circwit and affirming the trial court, the
Supreme Court held that home “fime-shiftimg™ {i.e., recording a broadeast
for later home playback) was & fair use under the Copyoght Act. Tt
concluded that fime-shifting for private home use was a noncommercial
activity (§4), and that time-shifting mercly epabled viewers to see &
program which they had been invited to watch free of charge (85). The

Conrt also noted that many copyright holders leensed their works for

{873 Seny Corporation of Ameriea o, Universel CHy Siudins, Inc, 104 8.
G T (934),

(B3] Id. =t TBI.

(B4} Id. at T84,

{85 Id et 79203,
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free and did not object to having their broadeasts time-shifted by private
vicwers, In the Court’s view, the plaintiffs had failed to demonstrate
that time-shifting would cause any real hurm to the potential markel

for, or the value of their copyrighted works.

Finally, us perhaps anotber picce of special inicrest legislation, the
new Cable Act alse provides anti-piracy protection for salellite distri-
hution of programming.  Althouph these programis naturally have the
bepefit of the copyright laws, the Act added new and severe penilties
to the existing anti-piracy laws. As under the cable piTacy provisions
discussed above, criminal penalties may be as great as wo years
prison or a § 50,000 fine, and potential civil money damages may be
subfantial (88). As a copcession to the growing use of backyard
satellife earthsiations, however, the Act also established =n affirmative
defense. A satellilc viewer is not Kable if 8 progremomer does not
provide an alternative to piracy, by selling a copyright-style license for
its programming (87). Essentially, this provision is destgned 1o preveni
major “pay” programmers from refusing to sell their programs to
satellite viewers, in Order to foree them info taking more expensive — and

often unavailable — cable, 3TV or MMDS service.

. (841 47 UE L, 5553 {Supp, 1583).
£87) 47 U.B.C. § 605 (h) (Bupp, 1985},
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On the legislative as well as regulatory side, the ULS. legal repime
seemns fo have been loss than successful in ¢reating anything resembling
& level playing ficld. For example, cable operafors have compulsory
licenses for broadeast programming, while also enjoying the Cable Act's
stiff new anti-piracy provisions. Conversely, MMIDS or “wireless cable”
must negotiate for gll of is programming, and iz not protected by strict
anti-piracy provisions. As always, there may be some arguable policy
reasons for these distinctions; historically, the threat of copyright infrin-
[gement was uscd as an attempf to destroy the cable indusiry, while
cfforts 10 collect from cable pirstes were difficult, It is at least possible
that these problems do noi plague MMDS, Since fhere is no indication
that Congress reached this conclusion or even had any supporting data

befare il, however, its action is questionable.

IV

CONCLUSION

Althongh the Commission and Congress are commitied to creating
a level playing field for the new wideo techmologies, they have left a
mimber of potholes behind.  On yirtealfly all of the fronts examined
above, significant disparitics and itcomsistencies exist among the now
video media. Equally important, the FCC and the Congress have failed
to consider a host of questions — e.g., MMDS's [aimess obligations or

copyrighl Habilities,
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At the present, it is difficult, if net impossible to estimale these
problems’ impact on the new wvideo media,  Measuring the cost of a
particutar type of regelation is speculative at best and foothardy at

warst, when two of the industries in quastion — DBS and MMDS — do

not even exist. MNevertheless, these inconsistencies may change the ways

in which the new video modia eyvolve,

The problem is ol that the U5 legal regime has created this lack
of consisteney deliberately.  In almost cvery instance, the Commission
and the Congress bave heen humpered by historiesl accidenss, lepislative
laconae, and inherent repulatory lag,  Wewertheless, i seems fair fo
criticize the FCC and Congress for not considering these problems in

advance.
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