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1. Introduction

A principal function of the international legal process is the
formulation of generally acceptable international legal principles,
standards, and rules. These prescriptions contain rights and duties
which.atply to the conduct of States, internatiomal intergovernmental
organizations, and other juridical and natural persons. When a
State enters into an international agreement it becomes obliged to
adopt laws designed to secure the objectives specified in the agree-
ment. In this manner the juridical and natural peréuns of States
ate required, pursuant to municipal law, to conform to the interna-
tional norm. They also acquire rights allowing them to engage in
activities of their choice.

It is within the foregoing framework that intermational space
activities will be carried out. Since limitations exist respecting
activities in space, it is important that the process for establish-
ing such limitations, and the critical slements of international
space law, be identified. Having laoksd at these matters it will be
possible to respond to the question whether a stable regulatory
framework exists. One can then PToceed to an examination of what ought

te happen in order to imprcﬁe on the present regulatory system. In
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emarking on such an inquiry it must be borne in mind that mankind
will increasingly make demands for new space activities.

2. Existing International Norms

Fﬂrmal.international norms relating te the exploration, exﬁloita-
tion, and use of the space environment (outer space, per se, the Moon, anc
other celestial bodies), and the natural resources of the foregoing
areas, have resulted from the efforts of the United Nations and the
International Telecommunication Union. In the former the role of the
Committee on the Peaceful ﬂse& of Quter Space (COPUQS} has been
supplemented by the efforts of the Conference on Disarmament (CD). In
the latter the periodic meetings of the ITU have been supplemented
by international and regional World Administrative Radie Conferences.
Five formal agreements ¢of major importance have resulted from the
deliberations at COPUOS. The constitution of the ITU, most recently
revised in 1982, and the regulations ﬁdﬂpted in WARC sessions, have
also conditioned space activities,

These formal agreements, as augmented by an enlarging body of
general rules of customary international law, based on accepted
common practices of the space-resource States, constitute today's
regulatory framework for space activities. This legal structure
constitutes an acceptable substantive basis for international satellite
activity. However, the legal framework for space activities is
incomplete in some important particulars.

In order for the international legal regime for outer space and
space activities to be complete, ﬁarticularly as the commercializa-
tion of the space environment and its resocurces move forward into
its nexf and enlarged 'phase, there will be a critical need for the

the establishment of a2 regulatory institution. The exact nature and



functions of such an institution will be the subject of much debate,
particularly whether it should be charged with the managment of all

space activities, or given only a limited mandate, while preserving,

fnr exam fle, the present separate rule of the ITU. Such a new
international intergovernmental organization at a minimum should be given
the constitutional authority to secure the implementation of the
UN-negotiated treaties. Such an institution should also be empowered

to promulgate and to apply rules resulting from its own deliberative
processes,

Foremost among the existing principles of international space
law are: (1) the space environment and its resources are to be used
"for the benefit and in the interests of all countries...and shall
be the province of all mankind;”l {2} the area and its respurces arve
Gpen.tﬂ free scientific investigation; (3) -while States and interna-
tional intergovernmental organizations may exercise jurisdiction over
space activities, neither may establish sovereignty or equivalent
authority with respect to such activities; {4) space activities are
to conform to international law, including the UN Charter:; (%) non-
governmental entities may engage in space activities, subject to the
international responsibility of the parent State; (6) Iiability
devplves on the parent State for damage caused by space activities,
{7) countries may call for consultations in nr&e; to resolve CONCeTns
respecting the safe and efficient usé of the area and its rvesources;
{8) on the basis of reciprocity States may visit national space
objects and the facilities of other S5tates that are located on the
Moon or other celestial bedies; (9} astronauts, as enveys of mankind,
are to be given help when 1n distress.

The foregoing principles, which have their source in the 1967

Principles Treaty, must be read in connection with a limited arms
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control provisien appearing in Article 4 of the agreement. 1In this
Article the parties have agreed not to place in orbit arcund the
Earth nuclear weapons or other weapons of mass destruction. The
agreement does not prohibit the orbiting of other types of weapons.
Further, Article 4 provides that the Moon and other celestial boedies,
but not outer space, per se, are to be used exclusively for peaceful
purpeses. .

The 1967 Principles Treaty contains basic principles allowing
for the deveiopment of scientific and commercial uses of the area
and its resources. The treaty does not contain provisions designed
to limit the kinds of weapons, other than nuclear and mass destruction-
type weapons, which may be introduced into orbit. It is also deficient
in that it does not require that nuter'space, er se, be used exclusive-
ly for peaceful ﬁurpnses.

Subsequent treaties have clarified and extended some of the
provisions of the Principles Treaty. The 1968 Agreement on the Rescue
of Astronauts, the Return of Astronauts and the Return of Objects
Launched into Quter S mce requires that assistance be provided for
the recovery of endangered astronauts and that they be returned safe-
1y to the launching country. It also calls for the recovery of space-
craft that have made an unprogrammed reentry, and, on request, a return
to the launching authority.

The 1972 Convention on International Liability for Damage Caused
by Space Objects imposes a duty on a launching State to pay for damages
to objects on the ground, to aircraft in fiight, or to persons or prop-
€Tty in orbit. The agreement imposes liability on national participants
and on international intergovernmental organizations for harms result-

ing from their joint international space activities. It ennunciated



a formula to be used in fixing the monetary sums to be paid in the
event of harm., It also made provision for the resolution of disputes
over damages, including the establishment of a claims commission.

The 1975 Convention on Registration of Objects Launched into
Quter Space requires parties to register their launches on a national
roster and then to give notice of the launch to the UN Secretary-General.
Such notice is to include the date and location of the launch, orbital
parameters, and the general function of the spacecraft. Notification

must alsoc be given when the space object is no longer in orbit.

3. Factors Influencing Commercial Satellite Activity

Profitable exploration, exploitation, and use of the space
environment and its natural resources will depend on a myriad of
influences. Some are presently known; others can only be imagined.

a. International Considerations

The existence of a stable international regulatoery framework
for satellite activities will depend on a number of political consid-
erations. At a minimum there will have to be an accommodation between
the competing views of the space-resource States and those comprising
the developing wnrld,-i. e., the less-developed countries (LDCs). The
issue here will be the equitable sharing of the benefits derived from
the area and its resources, There will also be the need for a balanced
approach between the free-enterprise system of the western world and
the economic-political formilas preferred in the socialist countries,
Somewhat itonically the commercialization of the area and its re-
sources has gone forward concurrently with the evolving militariza-
tion of the space envirconment. In this area the United States and
the Soviet Union will be obliged to arrive at positions based on

mutual self-interest in order to allow for the maximization of



‘commercial undertakings.

The excessive militarization of the space environment will
constitute a hazard to important commercial develnpments. Govern-
ments will be required to provide economic suppert, at least in the
beginning, for private commercial activities. Funds budgeted for
military purposes may diminrish the sums available for the support of
ICGmmercial activities. A large number of military launches wiil
burden launching facilities and could preempt radic frequencies
required for future space stations, which can be visualized as a convoy

of orbiting space objects surrounding & large central facility,

Commercialization will have to take into account frequently ex-
pressed Soviet views. Although the Soviet Union agreed to the terms
of Article 6 of the 1967 Principles Treaty, which provided that

“"non-governmental entities" mﬁy engage in space activities, Soviet
spokesmen as recently as the October 1984 meeting of the Internation-
al Institute of Spgace Law stated that they were not "happy” about
the ‘Prospects of private commercial activity. This outlook may be
based on therexisting bias in favor of State-cwned enterprises. It
may be founded in the view that a large number of commercial launches
would result in the occupation of orbital positiens and the use of

] radio frequencies, which would deny that area to compgting launches.
It could be that the Soviets have the view that such private launches
might serve the intelligence-gathering needs of the launching States,
with possible injury to Soviet security requirements. It may also
be that the Soviets consider that such commercial launches would
501idify the existing relation between Earth-based and s pace-based
activities with the result possibly being that the early users of

orbital positions might be able to lay claim to preferences.
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Commercialization of the space envircoament and its natural
resources will increase space activity. Commercialization will
take many forms. At the present satellites have been successful
in sugmenting communications. They have been engaged in a variety
of sensing or monitoring activities. Agricultural and fisheries
yields have been improved. They have rprovided critically needed
weather informatiom.

The experimentation conducted on the Space Shuttle has measur-
ably advanced materials ‘processing, mrification of chemical ele-
ments, and the manufacture of 'pharmaceuticals and medicines.
Additionally, they have helPed to preserve international peace
through their service as the technical means for the verification of
international arms control agreements.

In the future large space stations will serve as the construc-
tion base for specialized space objects designed to exploit space
resources. The construction in space of a solar power system will

make it possible to capture solar energy for transmission to Earth.

Other space-built satellites will allow for the mining of the min-
eral resources located on the Moon and other celestial bodies. It
has been suggested that such rescurces could be processed in the
space environment 50 as to provide finished products for space use.
Activities of this magnitude would call for the presence of a human
aopulation in space. It has even been suggested that the Moon might
become the situs of a permanent human habitation. Over time, as
Earth-based resources are diminishéd, while Earth-based requirements
are enlarged, a more pressing need for the expleitation and use of
space-environment resources will arise.

Pending the proposal for operating space stations during the
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next decade, the operations being carried out and planned for the
Space Shuttle, aﬁd comparable foreign undertakings, have necessitated
the formation of an appropriate legal regime. Lessons learned will
be directliy applicable to space stations.

At present it is contemplated that the space station of the
1890s will be the product of cooperative efforts between the United
States and friendiy Buropean countries. This prospect resulted
recently in an international colloguium on "Space Stations, Legal
A5pec£5 of Scientific Commercial Use in a Framework of Transatlantic
Coopsration" held in Hamburg, Germany on October 3-4, 1984.2 At its
annual meeting of the International Institute of Space Law in
Lausanne, Switzerland, October 8-13, 1984, several sessions were
allocated to a consideration of the internaticnal and domestic issues
presented by the prospect of space statinns,3 The involvment of many
- States in jnint-space ventures of this magnitude will raise many
political and legal issues. Some experience has been gained from
prior cooperative undertakings between the United States and numercus

4
foreign countries. The infrastructure created by the Buropean Space

Agency will alsoc provide many valuable insights.

Large scale spa&e station activities, which take place in &
hazardous and inhospitable nafural environment, will result in a
number of physieal problems, which can either be prevented or over-
come through suitazble internationally recognized practices and
procedures. Concerns have been voiced respecting pollution, contam-
ination, solid debris, the monitoring of debris, and collision prob-
abilities. In October, 1984, it was estimated that the United
States was tracking up to 5,300 pieces of debris, almost all of
relatively small size. However, there are now in orbit a number

of inactive satellites, which pose danger for active and future
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space gbjects. These conditions have led to suggestions that through
international agreement provision could be made for safe launch
corridors and timely notices of launch, although at the present the
requirement of prior notice does not appear to be practical. If
poliution is treated as including an excessive amecunt of space clutter
and debris, then the avoidance of such a condition would be
desirable. In a positive sense there is & community need
to insure that the space environment and the natural resources of
the area are used in the most efficient, economical, and equitable
manner possible. Failure to maximize sppce capabilities is as
undesirable as physical harms to the matural environment. From
this perspective a stable regulatory framework would prove the
wisdom underlying the adage that an ounce of prevention is worth a
pound of cure.

b. National Considerations

As the United States addresses its cooperative role in the
establishment of large space stations it will be obliged to consider
the municipal legal rules governing internationally sponsored launches
and the interpersonal relationships occuring on the space station,
It will also have to fashion domestic institutions charged with
protecting both the intereSts of participating individualﬁ and the
larger public interest.

Among the substantive areas of law that will have te be dealt
with are the internal public order of the space station, including
the powers of the spacecraft commander, and the applicable criminal
law, the protection of intellectual property, including copyrights
and patents, the rights of non-nationals on the space object, and
wide-ranging jurisdictional problems, inc¢luding the adoption of one

or more of several choice of law principles, such as the nationality,
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territoriality, universality, protective, or passive personality
principles.5 One issue that may require specific attention is the
U. S. position on monopelies and restraints of trade, which is
addressed from a different perspective by Buropean States,

In the United States at the present there are a number of
national departments and administrative agencies which possess
separate mandates relating to space activity. At the departmental
level are the Department of State, the Department of Commerce, and
the Department of TransFGrfation. The Department of Defense, in-
cluding the armed services, also has a natural involvement in space
station activities. In order to meet the increase in launching
activities the Department of Transportation has created an Office of
Commercial Space Transportation. This Dgpartment also contains the
Federal Aviation Administration. The Department of Defense now has
a North American Aerospace Defense Command. Additionally, the
National Aeronautics and Space Administration and the Federal Communica-
tions Commission, among cothers, have a critical involvement in outer
space activities. The development of a coherent set of legal rules
relating to large-scale space activity will require coordination on
the part of all these national instrumentalitjes. It may alsc be -
expected that there will be & need for state laws and state author-
ities to conform their laws and procedures to the federal mandates.

The need for the careful orchestration of a clear-cut deomestic
legal regime should be cbvious. American firms are preparing to
invest billions of dollars in the science and technology required to
make space stations a reality. They are willing toc accept the
national challenge to explore, exploit, and use the space environment
and its natural resources for peaceful purposes. They are being

gncouraged to do so by present federal policies. To allow for the
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fulfillment of such expeﬁtaticns it is evident that the government
itself, in addition to monetary assistance in suitable circumstances,
should make a very large investment in time and energy in order to
perfect a suitable municipal legal regime. The economic rewards are
likely to impact forcefully on the economies of all participants.,

4. The 1967 Principles Treaty and The 1979 Huun Agreement: Their

Application to the Commercialization of Space

Following the adoption by the UN General Assembly in 1979 of
a draft Agreement Governing the Activities of States on the Moon and
Other Celestial Bodies it entered into force in 1984. Only five
countries are now bound by the agreement, namely, Austria, Chile,
the Netherland, the Philippines, and Uruguay. Both the United
States and the Soviet Union plaved an active pﬁrt in the drafting
of the treaty. At the time it was presented to the General Assemb-
ly both countries gave their approval to it,. °

The Moon Agreement is notable in several respects. It fore-
saw the need to restrict armaments on and around the Moon, if
commercial activities were to take place there and prosper. Thus,
Article 3 provided that parties were not to "place in orbit or other
trajectory to or around the Moon objects carrying nuclear weapons
or any other kinds of weapons of mass destruction or place or use
such weapons on or in the MDGH.”? This formulation reemphasized the
fundamental oblipgation contazined in Article 4 of the 1967 Principles
Treaty relating to orbits around the Eﬁrth.

The 1979 agreement was equally notable in extending the mankind
principile of Article 1 of the Principles Treaty, although with a

different emphasis, and with a detailed recitation of goals, to the

activities to be carried out in or on the Moon. Article 11, par- 1
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of the Moon Agreement stated that "the Moon and its natural resources
are the common heritage of mankind." °
~ Prior to the compromise acceptance by the negotiators of the
fnrégoing formulation many proposals were advanced regarding the legal
status of the Moon and other celestial bodies, particularly as they
related to the appropriation and exploitation of the area an&"of the
natural resources of the area.These views have been summarized:
Some considered that such natural resources could be
lawfully exploited; others viewed such activity as an unlaw-
ful appropriation. Among those who favored the legality of
exploitation of resources were some who reserved this activity
to States; others considered such activity to be lawful when
pursued by both States and private legal persons. Some held
the view that such exploitation should be restricted to
scientific activity§ others considered that the exploitation
might be directed to both scientific and commercial needs.g
During the debates af the UN competing juridical doctrines were
propounded. It was urged at one time that the United Natlons should

hold legal title to the area and its resources. The view was ad-

vanced that the area should constitute & res nullius, meaning that

it was subject to the claim of exclusive sovereignty by a State or
States. The contrary proposal was put forward, namely, that the

areéa should be a res communis and thereby open to the common uses

of all potential exploreres and exploiters, but not subject to a

regime of exclusivity. The Argentinian space lawyer, A. A, Cocca,
' 10
urged that the area be subject to a res communis humanitatus regime.

His proposal ripened into the outer space principle of the Common

Heritage of Mankind (CHM}.
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During the search for a key principle governing the expleitation
of the Meon and other celestial bodies, including their natural re-
sources, it was suggested that an analogy might be drawn be£ween the
regime for the continental shelf, which was founded on the exclusiv-

ity principle, and the regime for the Moon and its natural resources.
In the end the CHM principie was accepted, since it was based on

the res communis principle. However, the CHM principle extended the

res communis principle by calling for a new legal regime designed to

effect an equitable distribution of the benefits derived from Moon
resource exploitation. Article 11, par. 7 (d) in making provision
for a new international regime provided:

An equitable sharing by all States Parties in the benefits
derived from those resources, whereby the interests and needs
of the developing countries, as well as the efforts of thoée
countries which have contributed either directly or indirectly

to the exploration of the Moon, shall be given special consid-
11
eraticn.

This provision adopted the theme found in other international
agreements in which equitable distributions are to take place. 1In
order to clarify the meaning of '"equitable" the United States has
indicated in different international gatherings that this term,
while conveying the views of fairness and justice, does not mean
"equal ™

Following the adoption at the UN of the Mcon Agreement several
American senators suggested that the CHM provisions could be damaging

12
to the national economic and security interests of the United Statles,

This proposition was discounted by Secretary of State Vance, who
correctly pointed out that the treaty, and in particular Article 11,

par, 3 would "permit ownership to be exercised by States or private
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entities over those natural resources which have been removed
from their 'place' on or below the surface of the Moon or other
celestial bodies."13

To this it should be added that Article 11 stipulates that
initially, e. g., in the early stages of the exploitative process,
the parties are entitled to retain all of the benefits derived
from the commercial uses of the Moon and other celestial bodies.

The geographical scope of this right extends to "orbits around or’
other trajectories to or around it."14

The Agreement makes an important distinction between prelim-
inary exploratory and use activities, during which time all economic
benefits would flow to the expleorer and user, and a more advanced
stage of commercial activity. Thus, at such time as the original
comﬁercial activities were to ripen into true "explocitation” of
natural resources, which has been taken to mean extensive or large-
scale activities, the parties to the Agreement are called upon to
create a new intermational lepgal regime. It would be thé function
of such a regime to effect a distribution of the "benefits" derived
fr?m such large-scale expleoitation in accordance with the formula
set out in Article 11, par. 7 (d).

Such a regime is to be created, according to the terms of the
treaty, only by those States which have ratified it. This means
that neither the United States nor the Soviet Union would participate
in the design of the new legal regime., Since the CHM principle
would be applicable only to the participants in the new regime, as
implemented by the newly established international organization,
non-parties would contine to be governed by the modified res commun-
is provisions appearing in Articles 1 and 2 of the 1967 Principles

Treaty, Article 9, par. 2 of the Moon Agreement adopts the wide-
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ranging provisions of Article 1 of the Principles Treaty. Article

2 of that agreement provides that "Outer space, including the Moon
and other celestial bodies, is not subject to national appropriation
by claim of sovereignty, by means of use ﬂfxoccupation, or by any
ather means."lE Article 11, par. 2 of the Moon Agreement applies

the same principle to thé Mecon. In the light of these provisions

it would be possible for the parties to the Moon Agreement to be

governed by a CHM regime, while non-parties would still have to

conform to the modified res communis regime.

In reaching a policy decision the United States as a space-
respurce State would have to consider whether it would have more to
gain from the specific prnvisioﬁs of the Moon Agreement, including
acceptance of the duty to share some of the benefits derived from
explnitatiVE activity, or whether greater advantage would result

from reliance on the Tes communis principle, which does not require,

and has not resulted in the sharing of 5pecific benefits. While
the Moon Agreement does not rTeveat the terms of Article 1, par. 2
of the Principles Treaty, providing for the free and equal explora-
tion, exploitation, and use of the space environment, this Tight

is so fundamental that it would apply to Moon activities in any
case. Thus, in the future it would be possible, assuming for the
moment that the United States does not become a party to the Moon

Agreement, for it to have Tecourse to the res communis regime. At

the same time the States which have ratified the Moon Agreement,
211 of which at the moment are not space-resource States, would
be governed by the CHM regime.

This situation would be somewhat akin to the present United
States position relating to the 1982 Law of the Sea Conventiomn.

Here the United States has not become a party. It has indicated
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that the 1982 agreement contains many custumary.principles of
general international law upon which the United States can rely
without formal acceptance. At the same time the United States
has entered into side arrangements with other maritime countries
on selected ocean matters.

‘A parallelism exists between the rights and duties of States
relating to the exploration, expleitation, and use of the ocean
and its resources and the space environment and its resources. The
ocean beyond the limits of national sovereignty has been treated

as a tes communis area and tied to the expression "freedom of the

high seas."” The 1982 Law of the Sea Convention has established a

CHM area, which is subject to constraints when States seek to dis-

pose of benefits resulting from national exploitative activities.
The 1967 Principles Treaty relied by way of analogy on the

res communis dectrime. This found expression in Articles 1 and Z

of the Treaty. Article 1, in referring to the exploration and use
of the space environment, provided that such activity was to be
carried.out for the benefit and interests of all countries and was

to be the province of all mankind. Since this departed from the

traditional view of res communis, the United States Senate Committee
on Foreign Relations advanced the following understanding respect-
ing the meaning of Article 1, namely, "Nothing in Article 1, mrTa-
graph 1 of the tfeaty diminishes or alters the righﬁ of the United
States to determinelgcw it shares the benefits and results of its

space activities.” The understanding was designed to reinforce

the res communis principle., Nonetheless, Article 1, by its terms,

was not in conformity with a strict view of the principle, since
the Article placed greater emphasis on the benefits and interests

of all countries in the service of mankind than has the traditional
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res communis principle.

The 197% Moon Agreement, while building on Article 1 of the
Princi fles Treaty, went beyond it in adopting the CHM mwinciple,
even though, as noted above, this principle will not be epplied
until at some future date there is a large-scale exploitation of
Moon resources. The principle wilil not be implemented until after
the parties to the Agreement have established an appropriate insti-
tution having the authority to effect the distribution of benefits
called for under Article 11, par. 7 of the treaty.

Thus, for both the 1982 Law of the Sea Convention and the 1879

Moon Agreement the Yes communis principle has been modified in the

specific contexts of the two treaties, subject, as indicated to
future eventualities,

Moreover, just as the Law of the Sea Convention contained
many instances uf.general principles of customary international law,
so the 1967 Principles Treaty as augmented by the Moon Agreement alse

. contained references to the traditional res communis principle,

namely, the present right to explore, exploit, and use the space
environment and its resources freely and equally and also to have
free access to the area and its resources. Under such circumstances,
particularly since the CHM provision constitutes an extension of

the res communis principle, it would appear that States for policy

purposes are free to give . their support to the res communis principle

as it applies respectively to the ocean and to the space environment.

Their total commitment to the Tes communis principle would be evidenced

by not accepting the 1982 and 1979 agreements. Further evidence
would be the acceptance of an agreement or agreements in which thelr

unrestricted support for the traditional res communis principle

were made known.
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While such natienal policies may be legally supportable, yet
it shoulid be noted that the CHM principle has received very wide-
ranging approval. Since the resources that are or will be explored,
exploited, and used are situated in the world’s commons, it may be
that the self-interest of the space-resource States would best be
served through the acceptance of the principle. As in most matters
the decision will depend on the precise manner in which the sharing
of benefits formula of Article 11, par. 7 of the Moon Agreement
is implemented. In the author's opinion an equitable sharing of
benefits would give to the countries which have produced the bene-
fits the largest shares.

5. Conclusion

From the foregoing it may be concluded that States are being
provided with a2 cheice of international legal regimes for the
exploration, use, and exploitation of the Moon and other celestial
bodies and the resources of these areas. Some 85 States, including
all of the space-resource countries, have accepted the modified

res communis principie contained in Article 1 of the 1967 Principles

Treaty,

Qf these BS5 countries only five have become buund'by the 1979
Moon Agreement, and these five are not space-resource countries, The
entry into force of the Moen Agréement among these several States
has not served to put the CHM principle into operation. This must
await the practical and large-scale exploitation of Moon resources.
Thus, for the moment there is not a practical conflict between the
two international agreements. Nonetheless, it iIs important to real-
jze that over time, and when and if several of the space-resource

States become bound by the Moon Agreement, it will be necessary to

accommodate the respective international legal regimes. Such an
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accommodation will be essential to the successful commercialization

of space. Over time it is very probable that a new international
intergovernmental orpanization will come into being in order to aid

in maintaining a stable regulatory framework for the space environ-

ment and its naturagl resources.,
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