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_ snd Michael Botein
PART 1

“Am in cther arsas of U govarn-
mental yotivity, the dominent idsolo-
gy of broadcast poilcymalsrs has
o tromn the New Deal's scelal
waltare orisntation io "Chlcage
Behoot” sotnomics. Thin reasoning
“aasumes that An open markeiplace
insvitably produces compeiltion
among suppliers, which crsates the

possible conpumer satisfue-

tlon Any type of governmental regu- .

lation thus ja an.anatheme to the

Ghicaga Bchool, axoept ln the case of

A aatura] monopoly. ..
5. In termos of the masa medls, this
Heological change tranalates into the
pechsps internally inconwisteni nc-
‘Hon of “marketplace reguiation” —
Ahst la, the rempval of government
intesvention in the gperation of
Jproadcast statiops, Sloce the late
A0T0's, the Faderal -Communications
! misslon {FCC), with a Hitle help
Arom its triendas in TCongress, han en-
Zuaged o & program of fret “reregu-
ation,” tkan “dereguintion” and now
"unregulation.”

Mo 26ne parson IAvors unnecessary

Jagulation, of course, partloularly Lo
an area as fraught with free apeech
conaiderations as hroadeasting. How-
aver, as the House Subcommlitee cn
Telesommunications, Conmumer Pro-
fection and Finance suggeated in a
3981 Report, "deraguiation ls not &n
snd |n or of itselt.™ It is less than
¢lear whether the FCCn recent de-
yegulatory actions achieve their pro-
femsed goal of substituting ppen and
effective competition 1o the market-
place for government regulation.
Although the Congress has the ulti-
pate fedaral control over broadenst
pollcy, it haa Influsnced the Commis-
sion's regulstory phllosophy only in-
directly. From 1978 fo 1980, Hepre-
sentative Licnel Van Dserlin, Chelr-
men of the Houss Communicetions
Bubcommitise, promsed for & “base-
ment to attic” rewrite of the Commu-
tlcatlona Agt* Although Van Derr-
Un's reorite bill pever paass the
. Houss, the introdudtion of other bills
. and the resulting dabate on them has

and revise the antire logislative man-
date of the FOC, the Bubcominities
on Communleations and lte staft
have shown greatst atientlvensss to,
and more undersianding of, lmpor-
Aiant polioy msues than has teen evl-
dent for ai lanst iwenty years. ...
By threatening the FCC's wurvival,

the rewrlie proposals spurred the
agenoy to action, The Commission

.. dopted. major declslons deregulat-

ing radio, cabile tajaviston’ and satel-
Hte sarth stations' To provide new
broadcasting outlets, the FCC

“dropped In" four aew VHF televialon

chennely’ created a mew low power

televinion {LPTV) service' and au- °

thorized & direct-io-home broadcast

asteilita {DBS) pervice! Van Deerlin .

and} many other observers concluded
that the FOTs boid actions “would
have been !mpoeeible without the
thunder and Ughining wparked by
thone firat two comprenensive bills.™
Tn fact, the Commisslon has imple-
mented adrniniateaiively many of the
rewrite blll's deregulatory goals,
thus taking some of the ateam out of
the drive for legistution.

At the pame time, some of the Com-
miesion's derepulatory efforis -may
have creeted mome unexpected and
pegatlve atde effects. An overview
and analyeis of troadensi dereguln-
tion thums may be usetul.

Changea in FCC
Regulptory FPhilosophy

The FOC !pftielly embraced
marketplace regulation during the
regime of FOC Chalrman Charles
Ferris, who served during Presldent
Carter'a term. Ferris transformed
the FOCs Office of Flans and Policy
into an office of “Chiet BEconomist,”
and lhtroduced & substaniial number
of economints into thé higheat levels

-.of FOX derinlon making. This createsd

an opporiunlty to challenge paat
legal atructures for broedeast regula-
tion with open entry for new techaol-
ogiea. Ferrip' legacy includes the
Network Ingquiry Special Btaff Re-
port, which has served aa the basia
‘for many recent deregulatory
initiatives. '

+ A& & remdit of thass naw rapulatory
philcscphion, the Commission hes
conaoildatad regulation of all video
services In a new Mams Mefila Bu-

. remu, which Intludes “branches” for

onhle, Lrosdeast islsvislon, LPTV,
DEA and other pew ifechnoiogles”
The FOC ballaves that this consolida-
tion - wlill lend to mors afflelant pro-
cesning of lleenses, reduction of
duplicative pecordkseplng, leas con-

. tusion amoty conaumers, more flexi-

ble wtaff utllleation and mors ardazly
develppment of emerging video tech-
nologies, The Commission'n recent
delayn in proceasing applications for:

-new FM and LPTY stations, how-
* ever, cast scme doult over the suc- -

cean of this management technique.
Moreover, this approach createn

some docirloal fuszlness, aloce L :

places under one administrative rgof

"both bromdcast [e.f. conventional
- television’ and common ravtler {e.g. .

DRES) ascvices.
Dereguistion af Badio snd T.V.

In itz radls dereguiation proceed- '
ing? the Commiasion elimitated its

‘fnternal proceeding guidelines,

‘which bad required tull Commlsaion
conaidaration of any renewal appiica-
tlon elther praposing leas than ¢lght

‘percant (for AM l@l_t!inn:] or :i;__pqr_:

o ie——y]

cent (for FM mﬂﬂm}. non-entertaln-

“ment programming, ¢ proposing

more than 1f minuten of advartise-
ments per hour. Although theoretl-
cally oot subsiantive rules, theae
guidelines had been followed by 2l

- broadcasters; faflure to comply guat-

anteed at best an expeneive FOC pro-
ceedlng And at worse a denlnl of &
license renewal. Formalistic require-
menta for “ascertaloment™ of com-
munlty leaders and for a general
survey of the public aleo were elimi-
pated for commerslal radic lleens-
eew, &3 was the Commiaalan's
progeam log requirement.

These Commieslon action: were
uphetd by the U.S. Court of Appeals
for the DO -Cireult in 1983 The
cour: held tha! the Commisaion's
prior requirements had not been |
mandated by the Communieations |

L]

Aot, but rather had been created scle. |

© bad a significant impact oo commu- The next Chairman, Mark Fowler, . ,
Vﬂgmw“q' Far mphu Con- was appointed by President Reagan, .1}" by the Comminsion's dimcretion. .
= gremilonal oversight of the FCC's! and he &lao has endorsed RN opeh en- Though the court held that {ke Com-

“ aations improved. Former FUC Hom-
—iastener—Glen Robinesshea,
obmerved: .

As part of & studied effort cver the
last twc years [JOM-15TT| to review

try philosophy. Fowler advockies a
.marketpince approach under which
- broadoxsters are viewed not an pub-

Hlg trustony, Ryt ae mackggplace

munleations Act dld not compel the |
FOCC to require program loga, It di-

racted the Commlssion to give fur-
ther conslderation to that issue —
particularly to aliernatlve ways of
permliting the public to assenn a sta-
tion's performance and ke sgency to
monltor the resulis of its deregula-

tory regime”



R ]

The coupt spproved the Cimmias-
slon's rellance mark#l ocondi-
tions In the radio Industry to justify
deregulation. The FOC particularly
had noted the radio lndunlry;::xploi
nive growth — espaclally IR tarms o
mnuﬁl in the number of FM ata
tiona and of alternative sources for
\nformationk! programmikg The
Commizalon stressed (DAL the
greater numbar of cutletn had in-
creased specializetlon and ocompati-
ticn in the radlc merketplace, The
Commlmion concluded that radic
ket beaome & ipecialized medlum,

otfering programming gearad o nar- _

rower audiences then in the paat”

Under I4n public interest mandate,
the ICC malnthlnad that it was com-
" pelled to review ita regulations to re- -
flect changes o the radio industry. |

Indeed, It observed that *tallurs to do
20 could connmtltute less then ade-

quate peerformance of cur regulatory

misaion."™ In addition to establiahing
the Commisalon's authority to adapt

1ta regulstionn o Industry chenges, .
the court also recognized that mar-.

keiptatie forcés could Torce Hleensees
- to peovide program dlversity in some
sltuations, Whether the Commission
could rapeal poy and ail bropdensi
regulations, however, is lema than
clear; At lease some of them have
mtrong atatutory bames :

In this regard, FCOC v. WNON Lis-
tenery Ghuild® 1= also aignificant. The
Bupreme Court thare upheld the
Commlesion's refuasl to review radio
formmat changen in-licenxe renewal or
tranafer ceses. Calling the market
the “allocation mechaplsm of prefer-
ance,” the Commission had found
that competitlon already had pro-
duced o “bewildering array of diver-
aity" In entertainment formeie In
the Commisxion's view, the market
was more Dexible than government
regulation and rexponded more

-

quickly to changing public tastes.
The Supreme Court agreed by hold-
lng ihat the FOCs "statutory dutes
are bent fuifilled by noi attempting io
oversee format changes.™
The FOC alao haw tried fo encour-
. age diveraity by authorizing a new
fow power televigion (LPTV) serviee,
. which will ereate several Lthousand
" pew atattons with five to ten mile ser-
, vice radii. The FOC agaln relled upon
Vemarketplace forcen” to fulfill many
ipf! the poiley objectives underiying
. conventiobal broadeast regulation®
Creatlon of LPTV in turn justliied
further deregulatiom of other ser-
- yices such aa radic. This type of rep-
ulaiory “Caich-22" makes eminently
good sense i authorizatlon of new
staiions actually leads io new mer-
vices; In the case of LFTY thla may
pot be the caze, however, Mnce fow
statlone have hecome finsanclaliy
viable.

Tha Comnimalon sdopted minimal
programming requiramenta for the
oew LPTY servios. LPFTY statlcna
“thus ¢id not naad to osomply with the
formal amoertainment, minlmum
houra of gparation, comrrercial time,
and programming regquirements
which applisd until June, 19M 1o full
strvice television atations, The Com-
~mizstor resacnes that “government
' ouryelilance” of LPIV atations would
o intertere . with mackstplace condi-
! tlons, Qlvan LPTV stations’ ilmited
ivﬂumrm

arons, the FOC concluded |

: that LFTV atations had to be sensi- .

tivh to looal needs i grder to survive,
‘The technical neture of the new ser-
vloe, the Commimnion cbserved, alac
warranted & departure from the gen-
‘eTk] mandate of providing program-
! ming {n mil elemants of 4 communliy.
i The agency therefors left program-
¢ ming deeislons to the dlseeetion of
| llcensees and to the demanda of ihe
gr makketpince. '
| The Commizslon alss adopted flex-
- |ble ownerahip policles for the new
. service, by deletlng restrictlons on
ownership ¢f LPTV stations by exlsi-
Ing Yocal broadeaat locensees. Be-
- caume of the new zervice™s uncertalo
viability, the ICC conciuded that
cross-ownership would be oul-
weighed by the benefll of permitting
experienced broadcasters (o develop
! the mervige Inltislly.
. Precidely because of most LPTV
satighe wimall coverege arsan and

[te

= e ]

rémots Yéntions, soms observera be- -

lleve that their aconomic viabiilty 1a

marginal at best, and that they are .

just a gesture towerds divereity. Ia-
deed, some FOC staff members refer
to LPTV informally aa “toy iele-
wislon™

Children’s Programming

On another front, i 1982 the FCC
ended a4 18-vear Inquiry into  chil-
dren's telsvision by declining 1o Te-
quire a minimum amount of chil-
dren’'s programming.” Instesd, the
Commiasion atrexsed each leenses's
continaleg duty to reapond to the
needs of the child audlence. The Com-
miasien dizagreed with the Chll-
dren’s Televixipon Task Force's
conglustena that the economic lncen-
tives of the advertiaer-supported
broadcasting ayatern discouraged

. eommbreialsy maierisl

production of apecializsd program-
ming for childran Tn partitular, the
Commisalon fouhd that the Tesk
Foros had fallad to coneider (1) the
growth in the number of commercinl
stations; [3) programming on non-
commarolal stations; {3) cahis telovl
slon programa; and {4} child viewing
of “{amliy" televinion. The growth of

alternative vidso cutlets, tha Com- .

mission noted, tendsd to rasult In

market ssgmentation and greater at-

tention in speciflc subgroups auch an
the chlld audlence.
Finally, iz June, 1084, the Commin-

slon deregulated televislon by ellmi-

natlng minlmum program percent-
ages, macarialnment reguirsments,
commereial tlme standards and pro-
gram log rules for commerclal tele-
vision atations® — t{hus paralieling
the rule changes previcusly adopted
for radio. When it begen the proceed-

-Ing a year eprler, the Commissicn

had annoutesd an intentlon "to eval-
ante the markstplace to datermine
whether the public jntereat can be
furthered by fompetitive forgea
rather ihan by the Commiaslon's ex-
iating rules and policles.™ While in-
viting comment on several cptons —
ranging frorm subatantlal to nominal
deregulation — the Commiszion ultl-
mately chose the mont extreme revi-
slona, reflecting Ha faith in market-
place regulatfon.

In. justitylng 1ts actlon, the FCC
noted meveral factors. Firat, it
pointed to the increasingly compeil-
tlve pature of the video mearketplace.
fecond, it dheerved that changing
competitive conditlons might inhlbit

_ televislon's sbility to _compete with
pther anregulated or lean regulsied
technologien, Thind, the Commisslon
reiled wpon Congress' strong national
policy again#t govermment regula-
tlon, as ceflected In the Paperwork
Reduction and Regulatory Flexibili-
ty Acta. Fourth, the FOC noted that
ihe rulea pressntsd a partleuarly
compelling case for reassessment,
becaune the programming guidelines
and commercialleation poilcien rélat-

#d to the senaitlve content control is-.

sues. ‘Finally, the Commlisslon
- poloted out that brondroasiers appar-
entiy wers presenting more informa-
tlonal, local and nonentertzinment

programming than reguired and less

permitied., -~

than -

-+ Th Oommisslon also inatitated a

proceeding iv 1054 to reexamine the
. lalrnean doctrine obligationa of
hroadeasi lHcensesn (The lalrmeas

doctrine requires broadcasters ic

cover “controversial tssues of publle
lmportance” and ¢ provide reascn-




. able opportunities for the prematita-
tion of contrasting viswpoints oo
puch issuss.)* In Initlating jts remx-
aminatlon of the 35-yaar-olt poiley.
the FOC noted thai "signiflcant new
devalopmenta and phanges in the
slectronic and print medis over the
past decade have contripuied Lo An
exlremely dynamic, robusi, and di-
verse markatplace of ldean that may
cell loto question the continusd na
censlty of the dogtrine a8 & roeans of
psurlng the atiajinmant of Firat
Amendment objactives.™ Because of
atrong political oppesition from
wany members of Congress — who
paturnily had an iphersat toterent In
obtalning free reply time — the FCC
ahelved jta proposed repesi in late
1986, In 5 piea for legialative help, the
Commiasion stated that It lacked jur-
indiction fo repenl the atautorily-
based doctrine, but urged Congress to
do s :
knn of
Subscription T.V.

Subscription television (BTV} Bta-
flona opezate o conventlenal televi-
sion channels, but offer mnmbl;d
‘pay" Programming, which is recelv-
:ﬁe ﬂﬁlry by subecribers with decod-
ing wqulpment. STV wtatlons gen-
orally onarge mbout fiftesm dotiars
per month for a mixture of recently
relesed movien and live sporting
events. Cable teievislon naturally
preents major competition to 8TV,
the Tecent faliure of meny 83TV sta-
tions as thele marketa were wired for
pable indlcates that 8TV may not
have & long lfe expectancy.

Prrt of the problem may atem
from the Commission’s pasi resiric-
\lone on 8TV, becauss it feared that
BTV would kil off “free” advertizer-
rupported television Recognizlng
thlz counter-productlve effect, the
FCO recently deregulated 3TV sub-
stentialiy, in order to give free reln to
amrietplace forces. To this end, the
Comminslon: {1} aliminated the
“epmplement-of-four” rule, whick re-
atricted 8TV cperations to communl-

tisn with st laanmt four other ocom-
marcial talavislon siations; (1)
daleted the raquirement ihat BTV
atatlons brosdoast at least 23 hours of
fres programming per weok; (¥ al-
lewaed BTV operators to asll nt well M1
laass decoders; &nd (4) Talleved BTV
licensssn from any obligation to iden-
tity community needs aa to BTV pro-
gramming” More recently, the Com-
mission axempted 8TV statlons from
sonventional television signal quality
standarda® on the thesry thatl coh-
sumers could vote with thelr dollacs
for guality aignals,

The "gomplement-of-teur' rule
ortginally was ndopted to assure that
phy televiwion would not replace an
exiating trae service or wiilize & va-
cant channe! that otherwise would be
avatiable for a conventional station,
An the Commisaion later found, how-
ever, market cond!tlona profected
conventional programming from
harm in eliminating the ruie. More-
over, the Commimnlcn cbaerved that
the rule placed ATV licansees At &
compuetitive disadvantage viz-p-vis
pay cable operatora, by prevanting
them from entering markets before
cable did, :

The *2% hour” rule also was de-
signed to snxure the nvatlablilty of
free programming. In gelating thia
requirsment, the FCC poted that the
“mix of conventlonal and pay pro-
gramming Inlght beiter be deter-
mined by the judgment of the ndl.
vidunl entreprensur and the de-
manda of the markstplace,” rather
than by “sn arblirary goverament
rule."™ The Commiasion bellaved that
the rule did not eerve the publie lnter-
at, and that ite alimination would ra-
pult in greater programming
diversliy by enabling n licenage to re-
spond to sudience demands.

The FCCa mnalynin of tha video
markeiplace led to other slements of
BTY deregulstion. It authorizad BTV
licensess and other entitien to sell de-
codera because other tarminal aqulp-
ment for pay technologies - pri-
marily eable televislon - waa
available on w leame or purchase
basle. Eimination of ascertalnment

obligations tor BTV lcenacen alao re-

fleciad a marketplace approach.

Deregulation of 8TV s slgnificant
in its awsumpticn that BTY competes *

with altarnative forme of home video
suterialnment auch as cable, pay
ceble and MDE, and that the BTV
licensss should be on on equal footing
with its competitors, Whether 8TV
can compate with multi-chansel me-
in in far from clear, as evidenced by
the many recent fallures of §TV atn-

ticos. For TV, dersgulation m
have bean tog I;ttll and tog ll'll.“
. Port I of s articie il discuss
technionl siowndards and owonership
rulea aud policies in nexl week's Pair
tzinment Bection.
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By Frwin 7. Krasnow
and Michael Bolein

Parl I

Laxt week, Part I of this erticle dis-

cussed changes in the Federp! Com-
- munication Jemmission's repulaiory
philosophy of brosdoast policy, in-
eluding children’s programming and
the deregulntion of subscriber T.¥.
{8TV}. Thix week, Part T will forus on

- tecknmical standards and cumership
. tulex and policies.

Traditlonally, the FCC hee set
technical standsards for both trans.
- mitting and receiving equlpment, not

. only ty prevent interference, but mlep

Lo protect conmumera, The FOC's re-
‘cent decistons on technicsl Mandards
- reflect lta bellef that the marketplace
should determine these lasues, For
new communications services, the

. Comrmlaaion merely has estebiahed

miplmim performance standarda. In
the caae of exlesting services, the FOC
has begun to examine the validity of
many techoicat slandards, and has

- proposed to reteld some  of these

standards only as voluniary guide-

. Hnes.

For example, atter a half-decade of

- deliberntions, the FCOO decided to

allow the marketplace to choose an
AM sterec system for the U8, Faced

- with flve inconslstent systems pro-
“'posed by five competing manufac
- turers, the Commission slmply aet

minimum performance standatds that

" all five systems could meet ®

The FCC recognized that the result

- of itn refusal to choose might be that
"o ayatem would be adopted widely

encugh to sustain AM stereo, But the
Commmission preferred this sutcome
to endoraing a particulgr technical
eystem in order te encourzge itm
adoption. In the FOC's view, govern.
mental interference with cormal
market development wea tustifighle
» only in extraordinary circumstances,
I The Commission sbaerved:

A very mrong oase would have 1o

| ba made o order to averride the Ln.
herant benaflis of sonsumers making
thair own chotees rather than baving
their dectslons made by government
rro [Qlur mociety generally haa nol

" meen Bt 1o supplenl the free declslonn

- of consumera with Lhose {mposed by
Eovernmant, And thers in o convine-
ing raxaon why AM radlc representa
& apecinl oame !

The Commlisslon employed a elmi-
lar "open marketplace” approach in
authorieing direet broadcast aatel
Iites. It declined to Impope technical
standards upon DES, since auch atan.
darde mlght have sitfled develop

" ment of the service.” The FCC atated
thet a flexlble approach would per
mit DBE opérstora to respond to
technological advences and encyur-

i
|
|
|
[

age the introductlon of new services. |

This debate naturally {s svmewhst
theoretical now, since all proposed
L'BE operaters have sbandoned their
pians and withdrawn their spplica-
tiona, : :

In puthoricing videotex trankmls.
ajona by conventicnal hroadeast eta-
tione, the Commiasion simliarly lefl

" the cholee of technieal ayatema to in-

dividual Yecenseea.”* The FON polnted
out that s marketplace approach
e e - e -
-would allow ilcensees to tallor video-
“ex services o their own apecific
needs and to respond to chenges in

- demand. In the Commisslon's view, a

marketplace spproach provided the

" besl mechznizm for resolving the

trade-offs among aystem features
and prices — decisions that are ex-
tremely difficull for regulators. The
FCC atso beileved that its hands-pff

. approach would hasten introduection
. of the service, by avciding years of
. Adminiairative delay in specifying
: unlform stendards,

A markstplace zpproach gizo

. gmerged in the Commission's au

thovization of multichannel televi-
- Bon avund {popularly referred to as
TV aterec”).” Conzistent with its AM
atero, DBS and videotex decisions,
. the FCC declined to select & uniform
technleal ayatem. Instead, il opted to
 “gliow the processes of change and
develppment associated with both
user preference ang technology to
evolve unentumbered by the cosls

. &nd delaye assoctated with changing
- Zovernment regulations.” * The Corn-

minkion algo proposed to impose
techiical rules on TV aural subear-
riers only to the exlent necessary to

. enaure infegrity of service and to pre-

clude interference.

T Ingulfy lnto t
. T (e

The Commisslon'y approval of TV
Meteo way relatively palnless be-
enune f careful planning by the
private secior. Unllke AM sileres,
ike TV glaree procescing was
marked Ty genstal Induslry agree-
ment. Through the Multlehennel
Sound Subcommltles of the Elmctronic
Indusiries Association, industry rep--

- resenlatlves preaented the FOC with

a propoed unlform technical sye-
, kem, ‘known ae the Broadoast Tels-
vislon Byateme Committas (BTSECH
system. The Commiasion aought to
, balance the investment of BTSC re-|
, celver pwners with the opportunity
i for marketplece advancea in tech-
rology, by insuring that BTSC re.

; Celvers do nol respond to non-BTSC

nignals.
In another development affeching
technleal standsrds, the Commission

instituted & proceeding ln April of

IBB to ellminate many of its techni-

proponsd 1o delete al] lranamiszelon

. Eystemn reguirermnents for AM, FM

_tal rules gnd pollcies” The FOC

ant televiglon siatiorm, and hegan *

standards for equipment abd aer.
viees, eguipment interoperability
requirements; interference conlrol
regulations; ang specirum efficiency
_rules. ' .
Ownerablp Koles and Potllcles

" The Commission's ownership rules

tnuert uze aag?
'ini-'perhmce

|

i

have atlempted to insure diversifica. ;

 Hon of control over the media and
. promate deological as well as eco-
nomie diveraity ™ The Commission
has revized several significant own-
ership rules and peliciea under the
_marketplace ratiopnale,
1, Efimination of the “Trafficking”
Eule ’
In late 1932, the Commission de-
leted Lhe “teafficking™ rule, which
- had required that broadeasi licenses

be held for at lcast three years before

_ being =0ld* The Commission con-
' Cluded thal in & new competitive en-

vironmenl 1hé pubiic inlerest was
Berved best by allowing marketplace
forcez to regulate station sales Upn-
der the new approach, buyers of
broadeast licenses pg Ionger must
told their Necenses for g partictlar
peried before selling those Heenses at
“a proflLt '



Chalrman Fowler characlsrized

‘ thin decluion pa "a true blochhunter in
the unregulation process.” Conelslenl

t with Chairman Fowler's vlew, the
Commlealgn's trafficking decision
$inda profit and public service to be

puid be well rageived L inrge num-
of slatlons were resold frequently.
er. remalns to b¢ meen, Con-
1 might Intervent In the creation
& future ‘market for broadcast
Latlons.

Reaponding 1o the cancern ihal “s
lcengee who neguired m station with
a primary inlereat In imminent re-
sale woull work to increase the sta-
tlon's resale value rather than
making & meaningtul effort to pro-
¥ide programming in the public In-
tereat,” the Commlasion observed
that markeiplave forces would mitl-
i gate agatnst such & result. “[I|n
brosdcasiing, Hke any other busi
ness, !mportant services can be
performed by people who trade
brosdeast propertles. rehabllltate aif-
ing statlons with new capital and
ideas or relieve unwilling licenzees of
the responsibility of running 2 sts-
tion they bo longer went" ™

2. Modification of the Ownership
Attribution Rules

In 1984 the FOO comprehensively
changeg It ruies specifying the own-
ership interests in brosdeast. cable
Lelevigion and newspaper properties
Lhat will he considered -— that is, “at-
tributed" to a party — in determining
whether media transactlone viclate
its mulliple and crosa-ownership
rules and polleles. The new rules
ahrink the amount and type of inter-
esis which are etiributed (o a party
under the Commission's multiple and

i the revisiona was the Commission's

' ﬁlﬁea}hbmﬁl&}ﬁ’im ave changed
drxmebis=s ]'E,,ng. iwel] am the FOC's
el Nl b iaking L benchmark

g’ht rve .. ublil: internst by

P I

dustry and. by promoting the entry
of new participants, pariiculerly
mingrities, by increasing the avall-
ability of start-up eapital.” " The
Commission thus assumed that modi-
T¥YIng the rules would attract passive
Inveators to new technologles snd
minority group venturea, throggh ar-

ompatible. Whether thls approach :

crosa-ownership rules, Prompting

gecognition that the indusiry and Lhe |

increasing. investmenl in the in- .

. rangemeris auch zs limited partoer- :

shipz and preferred stock.

3. Elimination of the "Top-50"
Policy
) In addition to s eroda and com-
{1 mon ownershlp restrictions, In the
past the FCC alsg pitempted to limil
copcenlration of statlon ownership io
the nailon's largest snd mos lucra-
tive markete, The “Top-50" Polley re-

‘guired antitles seehing Lo aéquire B
‘ fourlk TV statlon teliier UHF or
i ¥#F) or a thirgd VHF ptation in the B0
. lacgeet televiplon markete to show
! thai the benefll of the scquisition
| would "overcome the detriment with
f r=apect to the polley of diversiiying

the sources of masa madls communt-

f
l!" caliona to the publle," ¥ The policy'a
!

effectivenesa wax yomewhst ques- |

tlonable, however, since most waiver
requeata got rubber-stamp approval.
In aboliaking thia pollcy, the FCC
heavily emphasized that changea in
the video marketplece had lemsened
concenlration levels in the 50 largesl
marketa."

The Commlasion noted that the
creation of new video outlets such as
LPTY and the axistence of the other
ownership rules tended {o foster di-
vernity of program volces on the lo-
;  cal and natlonal levels. Hewed on an
i anelysls of economic concentration

i the top 30 marketa aince 1968, the
! Comrmission found no treng toward
» eoncentration. To the contrary, the
! Comrnlision noted that “the top Bfty

markets are lhe very markete with
! the greatest number of competing
! voices, a0 that each owner's expected

share of thal potentlal audience will
: be much leas" ™
Y 4, Modificafion of the “T-7-7
Revivdelions

B S T Pl

Almaost since Ume immemorisl, the

Commisalon has limied the total
~ number of broadeast statlons which a
. gingle entity may own. Under the old
© '“seven-station” rule, no company
could have mare than seven AM ata-
tlona, seven FM stations and seven
TV stations (only five of which could
e VHF), Although the multiple own-
© ership rules bhead seemed untouch-
~ able, In July, 1984, the Comrmission
adopted & six-year phase-oul of them
under a transitional limitation of 12
“AM, 12 FPM and 12 TV (whether VHF
ar UHF} stations.™ Ae initially pro-
rosed by (he FCC, at the end of six
year: multiple awnership would be
unrestricted, unlegs experience showed
that FCC involvement was necessary
to prevenl undue econeentration,
Following the FOD'e action, aev-
eral members of Congress requested
that the rule changes ga to television
be suspended, 19 permit review and
- recongideration of the iasuee. Re-

*

sponding 1o ihis strong Congres..

aaignal tnterert, the FOG modlfied the
¢ rule to prevent any televigion entity
.. [rom reaching more than 25 percent
_of the nation's viewers* The FCC
5 alao elimineated Lhe aix-year phase-
;“wt and provided for ownership of yp

to 14 broadeasl atations and an audi-

.ence reach of up to M percent for

mipority group-oentrotled wntitlan.
In relexing the multiple ownerakip

. rules, the FCO armphasined that it
waa retaining [ta local "sne-to-a-mar- :

e —p

ket" ap well ax "ducpoly” restricticna,
and that It wouid dafer t& the Depart-
ment of Justice and the Faders}

. Trade Commimslon In challéngss to

Cm— e Lan a

e AN e g e an

parliculsr acguisitlona, In their final
{orm, the multlple awneraklp restrie-

tions incorporste limlts on the owhner -
aship of radio andsor televislan |
atptions beaed upon & natlonal eco-

nomic concentratlon fndex measured
in termr of audience » B.

in modliying the seven-station ;

ruie, the Commlisslon agalp relied

upon changes !n the video market -

place aince 1953, when the 7-7-7 rulea
were adopted. These markeipiace
changen rendered the rules “ohac-
lete” In the FCC'a view, Underiying
the FCC's deciaion wan the belief that
multlpie at fhe hailonal level would
not reduce the number of lndapen-
Adently owned. radio, TV and cable
outlets available fo the cchaumer,
and mlght ereate aconomles of acale,

5, Rejection of Limitations on Mul-

. tiple Ownership of Coble Bystems

Bhortly beiore locasning the multi-

" ple ownership reatrictlons for broad.

casters, the FOC declined to adopt
slmilar rutes for eable operatora.”
The Corumission coneluded that *while
the amount of concentration in the
cahle televialon indumstry ia increaa-
ing, it is still not a concenirated Ln-

Cdustry,” = The FCC relled largely

upon reporta by its Network Ingulry

. Bpecial Staff and Oitice of Plans snd
Policy. The Commission ales noted

that v had reviewed — and consis-
tently approved — merger proposaln
by cable televislon operators More-

-over, the Commission exprasaed con-

cern that multiple ownerahip limita
would limit economies of sceale. Con-
sistent with these miudiex ang with
Lhe growth of the new video medla,



the Commission concluded that mul-
ilple owierehip Hinitatlcos tor cable
talavision wers unneosdBary.

0. Repeul of Limitations ox Regional
Oomirahip of Broodoast BlgHong

In April of 105k (ke FOC reponted
the regional poncentration-&f-oontrol
rulss.”* which had prohiblisd the ne-
quisition of & brosdeast facl)ity
whith resulied in sommon ownership
of three stations, where a0y twe ware
within 200 milew of the third and any
of the three kad primary sarvice pon-
tour overlap with anothar®

In initially proposing ic sBminate
the ruies, the FOO realied upon
changes In the telecommunicationg
marketplace As & result of thess
ehanges, the Commisgion staied, “the
potential influsace of kny given com.
blnation of commenly owned outlsts
s dilzied and our coocern with the
Lnpact of such tombinations on di-
verslty and levals of sompetiticn
declines accordingly.”™ The Com-
mizglon uititnately eoncluded that
Hnarketplase developments and the
wontinued applicability iof the ducpoly
s well au the one-to-a-markel rgiea
batt gbviaied the need for regpional
ownership restrictions. The FOC also
aoted that the rules ersated adminl-
pirative burdens and opporiunity
coets.

Conclusion

Aa the above review indicates, during
the pasl few ymars the Commission
bar beern hacking away vigorously at
YMoadcasting regulstory underprush.
In its fervor to “reregulate,” “deregu-
late” and “unregulaie,” however, the
FCC may not have contidersd some
of iir actlons’ xide #ffects, & phenome-
ron characterized by the requlatory
oagnnecent] as the “Imw 5f unintended
conseqguence.” Although these ettects
de not necessarily counterbsiapce

the benefits of deregulation, thelr

waight must be thriwn patc the policy
making scales.

Firat, the Conmmisalon WAy tumn
Sut 1 have relied & Bt oo munk upoh
the arrive) of the new video tech.
Aolugies as x cure-ll. Ty begin with,
t]ltlmptlhdﬂl-ﬂit}’nfthem
medls are lesa than olear™ ATV
siations are encountering wtltf multi-
channa! competiion frem cable yE-
tems and MMDS Most LPTV ata-
‘tions have tiny wudiencea, And most
plans for DBS are on held. The much-
heralded new video marketplace thus
Tay boil down to the contlousd
growih of cable televiglon and the
srang salee of videocaspetis recorders
(VCRas). '

Wheiher afther cable systems or
VCRs are sffeciive competitlon for
broadoasting, however, s ieas than
glear. O the one hand, cabdle lr & pas-
slve medium and produces litle or
oo programming. On the othar, 11 hag
tusllitated the development of several
Goxen nerw -patellite services — rang-
ing trom the Cable Naws Network to
ihe Christlar Broadewsting Network
— which supply diverse program:
ming Lo eable subscribers. And al-
though VCRs provide acosss to pthar-
wise unavailebie material, they
ioherently cannct oMfer sewa or cur-
rent svents. Moreover, the oaml of
both cahie and VCRs will keep them
beyond the means of meny 118 viewsrs
lor the foreseesble future.

Becond, the FOC's forebesrance
from regulation may frustrate the
tormation of a competittve market-
place o acre pituations. Indeed, the
owrrent chaos in AM stereo seemns to
fiow largely from the Commisslon's
refusgl to adopt unlform technlesl
Fanderds. It now appesrs that con-
sumers may not get the opportunity
the FOC had in mind for them, namely,
of “vating” with their dollars for the
bes! wrstem. Similar problems have
deiayed impiementation of teletext,

The Commisalon's atcommodgtos of
An industry-recommendsd standard
for mulilchann¥] tsleviaipn sound,
bowever, slgnals & partia) reirant
from the pure marketpiace Approach
expousett In the AM stereo procses-
ing, ane reflects & recognitin that
the market may require FOC-gqloted
standards 1o protact curtomery The
FOC may have ovarlooked the fact
thet rnrtultiunmhnm of
making as well ka policing & yaarker

Finally, deregulation oap ba a4
double-sdged sword. The mars gxis-
tence of an adminietrative ryly often
deters litigation within an tugetry.
Cu a legni Jevel, UE courts Saally
refuse to hear cases -

thelr grievances. Moresovar, Hiygution
oot ouly ke much more expenatys in
termr of legal faes than Apency pro-
ceedings, but also has much preater
risks — ey, swards of rebla dam-
Aes and attorneys fees upder Lhe
anticrust laws. Although 1t 1mpos-
alble to guantity developmenty at this
ently atnge of derepuiatiog, Lke
amount of Bilgation — partioukerty

antitrust ltigation — 14 Yhe pom.
eumicalions HBeld sams 46 bavy io-
oreaned Fubslant|sily during the past
tew yenrs. Procissly for this veascn.
»ome oommunications practitioners
View deregulsilon as & “Lawyer'y Re-
lief Act”

The benefits and burdens of de-
regulation thus sre not clear. As the
clé bassball saying goes, “ft ain'i
over "th If's over . . " and the
of deregulation in far from owar. On
the positive side of the ladger,
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